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FEDERAL  TRADE  COMMISSION 
16  CFR  Part  455 

Trade  Regulation  Rule;  Sale  of  Used 
Motor  Vehicles 

agency:  Federal  Trade  Commission. 
ACTION:  Final  Trade  Regulation  Rule. 

summary:  The  Federal  Trade 
Commission  issues  a  final  Rule,  the 
purpose  of  which  is  to  reduce  oral 
misrepresentations,  and  consumer 
reliance  thereon,  in  the  used  car 
transaction  by  providing  consumers 
with  accurate  information  concerning 
warranty  coverage  and  the  dealer's 
knowledge  of  certain  mechanical 
defects.  The  Rule  requires  used  car 
dealers  to  disclose,  on  a  window  sticker 
(“Used  Car  Buyers  Guide”)  posted  on 
used  cars  offered  for  sale  to  consumers, 
information  about  the  warranty 
coverage  offered  and  the  meaning  of  an 
“as  is”  sale;  certain  mechanical 
condition  defects  known  to  the  dealer; 
and  other  related  information. 

This  notice  contains  the  Rule’s 
Statement  of  Basis  and  Purpose,  the  text 
of  the  Rule,  and  a  Regulatory  Analysis 
relating  to  the  final  Rule. 

EFFECTIVE  DATE:  This  Rule  is  being 
submitted  to  the  Congress  for  review  in 
accordance  with  section  21  of  the 
Federal  Trade  Commission 
Improvements  Act  of  1980, 15  U.S.C. 
57a-l.  Under  that  section,  a  rule 
becomes  effective  unless  both  Houses  of 
Congress  disapprove  the  rule  within  90 
calendar  days  of  continuous  session 
after  the  rule  is  submitted.  Because 
computation  of  the  90-day  period  is  not 
possible  in  advance  (see  section  21(g)  of 
the  Improvements  Act),  the  Commission 
cannot  specify  an  effective  date  for  this 
Rule.  The  Commission  intends  that  it 
become  effective  six  months  after  the 
conclusion  of  congressional  review  and 
will  publish  a  further  notice  of  effective 
date  in  the  Federal  Register  as  soon  as 
possible  thereafter. 

ADDRESS:  Requests  for  copies  of  the 
Rule,  the  Statement  of  Basis  and 
Purpose,  and  the  Regulatory  Analysis 
should  be  sent  to  Public  Reference 
Branch,  Room  130,  Federal  Trade 
Commission,  6th  Street  and 
Pennsylvania  Avenue  NW.,  Washington, 
D.C.  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  M.  Liss,  Division  of  Product 
Reliability,  Bureau  of  Consumer 
Protection,  Federal  Trade  Commission, 
Washington,  D.C.  20580  (202)  523-1670. 

SUPPLEMENTARY  INFORMATION: 

Statement  of  Basis  and  Purpose. 


Trade  Regulation  Rule  Concerning  the 
Sale  of  Used  Motor  Vehicles — Statement 
of  Basis  and  Purpose 

I.  Introduction 

A.  Overview  of  the  Rule.  In  recent 
years,  more  than  ten  million  used  cars 
have  been  sold  annually  by  franchised 
and  independent  dealers.  For  many 
consumers,  the  purchase  of  a  used  car 
represents  a  substantial,  necessary 
investment  in  a  reliable  means  of 
transportation.  Despite  the  significance 
of  this  investment  and  the  relative 
unfamiliarity  of  most  consumers  with  ~ 
the  mechanical  operation  of  an 
automobile,  used  care  buyers  currently 
receive  little  accurate  warranty  and 
mechanical  condition  information  to 
assist  them  in  their  purchase. 

Consumers’  ability  to  obtain  this 
information  has  been  hampered  by 
various  deceptive  practices  identibed 
during  the  course  of  this  rulemaking 
proceeding;  as  the  record  establishes, 
these  practices  have  resulted  in 
substantial  consumer  injury  in  the  used 
car  market.  To  correct  these  deceptive 
practices  in  the  used  car  industry,  it  is 
necessary  to  promulgate  the 
accompanying  Trade  Regulation  Rule. 

By  providing  for  the  disclosure  at  the 
point  of  sale  of  information  concerning 
the  extent  of  warranty  coverage  and 
certain  major  mechanical  condition 
defects  known  to  the  dealer,  the 
Commission  believes  that  used  car 
dealers  will  be  discouraged  from 
engaging  in  deceptive  practices 
established  in  the  record.  Instead,  used 
car  buyers  will  be  able  to  make 
informed  purchasing  decisions  based  on 
accurate  and  complete  information 
about  warranty  protection  offered  by 
and  disclosure  of  serious  defects  known 
to  the  dealer. 

The  record  demonstrates  that  used  car 
dealers  and  their  agents  have  engaged 
in  deceptive  sales  practices.  They  often: 

(1)  Misrepresent  the  mechanical 
condition  of  a  used  vehicle; 

(2)  Fail  to  disclose,  prior  to  sale,  any 
material  defect  in  the  mechanical 
condition  of  the  used  vehicle  known  to 
the  dealer; 

(3)  Represent  that  a  used  vehicle,  or 
any  system  thereof,  is  free  from  material 
defects  in  the  mechanical  condition  at 
the  time  of  the  sale  without  a  reasonable 
basis  for  such  representation  at  the  time 
it  is  made; 

(4)  Fail  to  make  available,  prior  to 
sale,  the  terms  of  any  written  warranty 
offered  in  connection  with  the  sale  of  a 
used  vehicle; 

(5)  Misrepresent  the  terms  of  any 
warranty  offered  in  connection  with  the 
sale  of  a  used  vehicle; 


(6)  Represent  that  a  used  vehicle  is 
sold  with  a  warranty  when  the  vehicle  is 
sold  without  a  warranty; 

(7)  Fail  to  disclose,  prior  to  sale,  that  a 
used  vehicle  is  sold  without  any 
warranty. 

The  Commission  has  concluded  that 
these  acts  and  practices  are  deceptive 
within  the  meaning  of  Section  5  of  the 
Federal  Trade  Commission  Act  and  are 
appropriately  remedied  by  the  Trade 
Regulation  Rule  being  promulgated 
today. 

The  primary  purpose  of  this  Rule  is  to 
prevent  and  discourage  oral 
misrepresentations  and  deceptive 
omissions  of  material  facts  by  used  car 
dealers  concerning  warranty  coverage 
and  mechanical  condition.  The  Rule 
provides  a  uniform  method  for  written 
disclosure  of  such  information  by  means 
of  a  Used  Car  Buyers  Guide  (“Buyers 
Guide”).  The  Rule  requires  clear 
disclosure  through  the  Buyers  Guide  of 
the  existence  of  any  warranty  coverage 
and  of  the  terms  and  conditions  of  any 
warranty  offered  in  connection  with  the 
sale  of  a  used  car,  including  the  duration 
of  coverage  and  the  percentage  of  total 
repair  costs  to  be  paid  by  the  dealer. 

The  Rule  also  includes  certain 
additional  disclosures  that  are 
incorporated  on  the  Buyers  Guide, 
including  a  list  of  the  fourteen  major 
systems  of  an  automobile;  a  suggestion 
that  consumers  ask  the  dealer  if  a 
prepurchase  inspection  is  permitted;  and 
a  warning  against  reliance  on  spoken 
promises  that  are  not  confirmed  in 
writing.  When  the  used  car  transaction 
is  conducted  in  Spanish,  the  Rule 
requires  that  a  Spanish-language  version 
of  the  Buyers  Guide  be  provided  to  the 
consumer,  and  the  Rule  includes  a  text 
for  a  Spanish-language  version.  In 
addition,  the  Rule  provides  that  the 
Buyers  Guide  disclosures  are  to  be 
incorporated  by  reference  into  the  sales 
contract,  and  are  to  govern  in  the  event 
of  an  inconsistency  between  the  Buyers 
Guide  and  the  sales  contract.  The  Rule 
further  requires  dealers  to  give  copies  of 
the  Buyers  Guide  reflecting  the  Hnal 
terms  of  sale  to  the  consumer.  Finally, 
the  Rule  requires  that  the  dealer 
disclose  on  the  Buyers  Guide  certain 
known  defects  in  a  used  car  offered  for 
sale;  those  defects  that  must  be 
disclosed,  if  known,  are  listed  in  the  text 
of  the  Rule  and  on  the  back  of  the 
Buyers  Guide. 

'This  overview  has  highlighted  the 
central  elements  of  the  Rule.  Virtually 
all  other  provisions  of  the  Rule, 
including  certain  definitions,  are 
designed  to  ensure  the  integrity  of  this 
disclosure  scheme.  The  Rule 
promulgated  today  is  altered  from  both 
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the  mandatory  inspection  rule  proposed 
by  the  rulemaking  staff  in  1978  and  the 
optional  inspection  rule  tentatively 
adopted  by  the  Commission  in  May, 

1980.  The  Commission  believes  that  this 
Rule,  which  requires  that  warranty  and 
known  defect  information  be  provided 
in  written  form,  will  effectively  curb 
many  of  the  deceptive  practices 
identified  in  the  rulemaking  record  with 
minimal  intrusion  into  the  business 
operations  of  used  car  dealers. 

B.  Historical  Background.  The  used 
car  rulemaking  proceeding  grew  out  of 
an  investigation  begun  by  the 
Commission’s  Seattle  Regional  Office  in 
1973.  That  investigation  resulted  in  a 
1973  report  which  recommended  that  the 
Commission,  pursuant  to  its  authority 
under  Section  6(g)  of  the  FTC  Act,* 
regulate  the  sale  of  used  cars  through  a 
system  of  required  inspections  by 
dealers,  disclosure  of  defects,  and 
mandatory  warranties  on  parts  found  to 
be  without  defects.^  Subsequently,  at  the 
Commission's  direction,  the  staff  of  the 
Bureau  of  Consumer  Protection  in 
Washington,  D.C.  continued  the 
investigation. 

In  1975,  during  the  pendency  of  the 
staff  investigation,  the  Magnuson-Moss 
Warranty — Federal  Trade  Commission 
Improvement  Act  (“Magnuson-Moss 
Act")  became  effective.®  In  Title  I  of  the 
Magnuson-Moss  Act,  Congress  directed 
the  Commission  to  initiate  a  rulemaking 
proceeding  dealing  with  “warranties 
and  warranty  practices  in  connection 
with  the  sale  of  used  motor  vehicles.* 
This  statutory  directive  expressly 
authorized  the  Commission  to  proceed 
under  both  Title  I  of  the  Magnuson-Moss 
Act  and  any  other  statutory  authority 
available  to  the  Commission.® 

An  Initial  Staff  Report  by  the  staff  of 
the  Bureau  of  Consumer  Protection  was 
published  in  December,  1975.  In  that 
report,  the  staff  recommended  that  the 
Commission  initiate  a  rulemaking 
proceeding.®  The  Initial  Staff  Report 
described  warranty  practices,  as  well  as 
a  variety  of  other  practices  related  to 
the  sale  of  used  cars,  which,  in  the 
staffs  opinion,  violated  Section  5  of  the 

'  15  U.S.C.  46(g). 

*  Seattle  Regional  Office  Used  Car  Analytical 
Programming  Guide  (September  17, 1973). 

’Pub.  L  No.  93-637  (|an.  4. 1975),  codified  at  15 
U.S.C.  2301  et  seq. 

*15  U.S.C.  2309(b). 

’‘Id 

“Staff  Report  on  the  Use  Motor  Vehicle  Industry: 
Proposed  Trade  Regulation  Rule  and  Staff 
Memorandum  (hereinafter  cited  as  “Initial  Staff 
Report").  The  rulcmakaig  record  Of  this  proceeding 
has  been  designaltal  No.  215-54  in  the  Commission's 
Public  Reference  Branch.  The  Initial  Staff  Report 
and  related  documents  are  filed  in  category  1)  of  the 
record  and  are  contained  in  volumes  labeled  215- 
54-1-2. 


Federal  Trade  Commission  Act,®  as  well 
as  Title  I  of  the  Magnuson-Moss  Act. 

In  compliance  with  the  congressional 
directive,  the  Commission,  after 
reviewing  the  Initial  Staff  Report, 
published  an  Initial  Notice  of  Proposed 
Rulemaking  (“Initial  Notice”)  on  January 

6, 1976.*  The  Initial  Notice  proposed  a 
Trade  Regulation  Rule  designed  to 
remedy  the  allegedly  unlawful  practices 
through  (1)  a  “window  sticker"  posted 
on  each  used  car  disclosing  warranty 
terms,  warranty  disclaimers,  prior  use  of 
the  vehicle,  mileage,  prior  repairs,  and 
dealer  identification  information;  and  (2) 
a  specified  form  of  warranty  disclaimer 
to  be  used  in  “as  is”  sales  contracts. 
Additional  remedies  suggested  for 
public  comment  in  the  Initial  Notice 
included  disclosure  of  mechanical  defect 
information  and  a  “pre-purchase 
inspection  opportunity”  which  would 
have  given  consumers  the  right  to  take  a 
car  to  a  third  party  for  inspection  prior 
to  purchase. 

The  Commission  amended  the  Initial 
Notice  with  the  publication  of  additional 
questions  for  public  comment  in  a  May 
21, 1976  Federal  Register  notice 
(“Second  Notice").* These  additional 
questions  focused  on  whether  dealers 
should  be  required  to  disclose  known 
defects  and  to  disclose  whether  or  not 
each  car  had  been  inspected  for  defects. 
The  questions  also  sought  comment  on 
the  best  format  for  communicating  the 
disclosures  to  the  consumer.  Other 
questions  published  in  this  Second 
Notice  asked  whether  the  Vehicle 
Identification  Number  (VIN)  should  be 
added  to  the  form  and  whether 
disclosures  should  be  required  in  sales 
of  used  cars  between  dealers. 

Following  publication  of  the  Second 
Notice,  the  staff  attempted  to  focus 
public  comment  by  preparing  and 
circulating  to  interested  parties  a 
suggested  format  (in  the  form  of  a 
window  sticker)** for  the  disclosures 
proposed  in  the  Initial  and  Second 
Notice.  A  Final  Notice  establishing  the 
dates  and  locations  of  public  hearings, 
setting  the  final  date  for  receipt  of 
written  comments,  and  designating 
issues  for  consideration  in  accordance 
with  §§  1.13(d)  (5)  and  (6)  of  the 
Commission's  Rules  of  Practice,  16  CFR 
1.13(d)  (5)  and  (6),  was  published  on 
September  15, 1976.** 

Written  comments  on  the  Initial  and 
Second  Notices  and  on  the  suggested 

’15U.S.C.  45. 

"41  FR  1089  (1976). 

"41  FR  20896  (1976)  The  publiciition  of  the 
Second  Notice  resulted  from  early  comment 
criticizing  the  initial  proposed  rule. 

'“See  Staff  Report  at  Appendix  D.  infm  n.  17. 

“41  FR  39337  (1976). 


format  were  received  through  October 

22. 1976.  Numerous  comments  were 
made  by  consumers,  used  car  dealers, 
dealer  associations,  consumer  groups, 
state  and  local  law  enforcement 
officials,  members  of  Congress,  legal  aid 
attorneys,  auto  rental  and  leasing 
associations,  federal  agencies  and  other 
interested  parties.  Books,  articles, 
research  reports,  and  interviews 
conducted  by  Commission  staff  were 
also  submitted  for  the  rulemaking 
record,** 

Following  the  written  comment 
period,  public  hearings  were  held  in  six 
cities  from  December  6, 1976  through 
May  4, 1977.  **  All  witnesses  were  given 
an  opportunity  to  make  an  opening 
presentation  followed  by  cross- 
examination  conducted  by  Commission 
staff  and  by  designated  representatives 
of  used  car  dealers,  the  auto  rental  and 
leasing  industries,  and  consumer 
groups.** Rebuttal  statements  were 
accepted  after  the  hearings  until  August 

31. 1977. ** 

The  written  comments,  the  materials 
place  on  the  record  by  the  Presiding 
Offfeer  and  the  Commission  staff,  the 
hearing  transcripts  and  exhibits,  and  the 
rebuttal  statements  comprise  the 
principal  evidentiary  record  of  this 
proceeding.  After  the  receipt  of  rebuttal 
statements,  reports  to  the  ^mmission 
based  on  the  rulemaking  record  were 
prepared  by  the  Presiding  Officer,** who 
made  findings  on  the  issues  which  had 
been  designated  by  the  Commission  for 
the  public  hearings,  and  by  the 
Commission  staff,**  who  summarized 

'*The  written  comments  and  other  written 
materials  are  filed  in  categories  TXd"  of  the 
rulemaking  record  and  are  contained  in  volumes 
215-54-1-3  through  215-54-1-13. 

'"Hearings  were  held  in  Boston.  Cleveland, 

Dallas.  Los  Angeles.  San  Francisco,  and 
Washingtoa  D.C  The  transcripts  of  the  henrings 
were  filed  in  Category  “P”  of  the  proceeding  and  are 
contained  in  volumes  labeled  215-S4-l-1t, 

'“The  designated  representatives  were 
Automobile  Owners  Action  Coundb  San  Francisoo 
Consumer  Action  and  California  Public  interest 
Research  Group;  Car  and  Track  Renting  and 
Leasing  Association;  American  Automotive  I  ruing 
Association;  and  National  Automobile  Dealers 
Association. 

'"Rebuttal  statements  are  filed  in  Category  of 
the  record  and  are  contained  in  volumes  labeled 
211-54-1-17. 

'“Report  of  the  Presiding  Officer  on  Proposed 
Trade  Regulation  Rule  For  Sale  of  Used  Motor 
Vehicles  (16  CFR  Part  455).  May  22. 197« 

(hereinafter  cited  as  “Presiding  Officer's  Report"). 
Notice  of  publication  of  the  Presiding  Officer's 
Report  was  given  on  |une  30, 1973. 43  FR  2IIS21 
(1976). 

“Sale  of  Used  Motor  Vehicles,  Final  Staff  Report 
to  the  Federal  Trade  Commission  and  Proposed 
Trade  Regulation  Rule  (16  CFR  Part  455). 

September.  1978  (hereinafter  cited  as  “Staff 
Report").  Notice  of  publication  of  the  Staff  Report 
was  given  on  November  14, 1978. 43  FR  52729  (1978). 

Cootiaacd 
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and  analyzed  the  record  evidence  and 
made  recommendations  to  the 
Commission  for  a  Trade  Regulation 
Rule. 

The  Presiding  Officer  found,  inter  alia, 
that  many  used  car  dealers  misrepresent 
or  fail  to  disclose  material  facts  relating 
to  the  mechanical  condition  of  used  cars 
and  the  dealer’s  responsibility  for 
making  repairs  after  sale.  The  staff,  after 
coming  to  a  similar  conclusion, 
recommended  a  revised  1  rade 
Regulation  Rule  which  would  have 
required  mandatory  inspection  and 
disclosure  of  defects  regarding  certain 
mechanical  and  safety  components  of 
used  cars.  The  revised  rule  would  have 
also  required  disclosures  of  warranty  * 
coverage,  repair  cost  estimates,  prior 
use,  mileage,  availability  of  service 
contracts,  vehicle  identification 
information,  and  dealership 
identification  information.  These 
disclosures  were  to  be  made  on  a 
“window  sticker”  attached  to  the  side 
window  of  the  used  car. 

Pursuant  to  Section  1.13(h)  of  the 
Commission’s  Rules  of  Practice,  16  CFR 
1.13(h),  publication  of  the  Final  Staff 
Report  initiated  a  sixty-day  comment 
period  which  afforded  the  public  an 
opportunity  to  comment  on  the  reports 
of  the  Presiding  Officer  and  the  staff. 
This  comment  period  was  originally 
scheduled  to  close  on  January  4, 1979.  In 
order  to  allow  additional  time  for 
comments,  including  comments  on  an 
FTC  Bureau  of  Economics  report  placed 
on  the  record  on  January  5, 1979,  the 
Commission  extended  the  comment 
period  for  thirty  days  to  February  13, 
1979.** 

On  July  26, 1979,  the  staffs  summary 
of  post-record  comments,  memorandum 
recommending  modifications  in  the 
proposed  rule,  and  a  memorandum  from 
the  Director  of  the  Bureau  of  Consumer 
Protection  outlining  an  alternative 
“optional  inspection”  rule  were 
forwarded  to  the  Commission.  On 
September  25, 1979,  the  Commission 
heard  oral  presentations  from  selected 
rulemaking  participants  who  had  been 
invited  to  present  their  views  directly  to 
the  Commission  as  provided  in  Section 
1.13(i)  of  the  Commission’s  Rules,  16 
CFR  1.13(i).‘»On  October  11, 1979,  the 


Many  of  the  citations  in  this  statement  are  to  the 
Staff  Report,  which  recounts  and  summarizes  the 
record  evidence. 

'"44  FR  914  (1979).  These  post-record  comments 
are  filed  in  Category  "S"  of  the  record  and  are 
contained  in  volumes  labeled  215-54-1-19. 

'"The  participants  were  National  Automobile 
Dealers  Association;  San  Francisco  Consumer 
Action  and  California  Public  Interest  Research 
Group:  National  Independent  Automobile  Dealers 
Association;  Amrican  Car  Rental  Association; 
Virginia  independent  Automobile  Dealers 
Association;  Consumer  Bankers  Association; 


Commission  met  to  consider  whether  to 
adopt  a  final  rule,  and  if  so,  what  form 
the  rule  should  take.  Although  no  final 
determination  was  made  during  that 
meeting,  the  Commission  rejected  the 
mandatory  inspection  approach 
recommended  by  staff  and  directed  the 
staff  to  analyze  an  optional  inspection 
rule.** 

On  April  4, 1980,  the  staff  forwarded 
to  the  Commission  a  memorandum 
recommending  adoption  of  an  optional 
inspection  rule.  On  May  16, 1980,  the 
Commission  met  to  consider  the 
redrafted  rule  and,  with  certain 
modifications,  tentatively  adopted  the 
staff  recommendations.*'  The 
Commission  further  directed  the  staff  to 
prepare  a  request  for  technical  comment 
by  the  public  on  the  likely  effectiveness 
of  the  optional  inspection  proposal,  the 
format  and  comprehensibility  of  the 
proposed  disclosure  form  and  any 
drafting  errors  in  the  text  of  the 
proposed  Rule.  Pursuant  to  §  1.14(a)  of 
the  Commission’s  Rules  of  Practice,  16 
CFR  1.14(a),  the  Commission  published 
the  request  for  comment  in  the  August  7, 
1980  Federal  Register  **  Comments  were 
accepted  through  November  7, 1980.** 

On  January  14, 1981,  the  staff 
forwarded  to  the  Commission  a 
summary  of  the  technical  comments  and 
final  recommendations  for  modifying  the 
proposed  optional  inspection  rule  in 
light  of  those  comments.  A  supplemental 
recommendations  memo  and  revised 
summary  of  comments  was  forwarded 
by  staff  to  the  Commission  on  February 
20, 1981.  On  April  14, 1981,  the 
Commission  met  and  determined  not  to 
adopt  the  “optional  inspection  rule”.  In 
its  place,  the  Commission  approved  in 
substance  the  Rule  promulgated  today. 
That  Rule  requires,  by  means  of  a 
window  sticker,  the  disclosure  of 
warranty  information  and  the  disclosure 


Automobile  Owners  Action  Council;  National 
Consumer  Law  Center  and  American  Imported 
Automobile  Dealers  Association. 

""The  Commission  also  eliminated  from  further 
consideration  the  staffs  proposals  for  disclosure  of 
prior  use  and  mileage  of  used  cars. 

"'The  Commission  directed  the  staff  (1)  to  delete 
the  requirement  that  a  dealer  give  an  estimate  of  the 
cost  to  repair  any  system  marked  “Not  OK”;  (2)  to 
add  a  requirement  that  dealers  disclose  all  knoVvn 
defects  (in  addition  to  those  discovered  during  the 
course  of  an  inspection);  (3)  to  eliminate  a 
disclosure  relating  to  vehicles  that  had  been 
declared  a  “total  loss"  by  insurers;  and  (4)  to 
include  in  the  text  of  the  Rule  a  list  of  the  unfair  or 
deceptive  practices  in  accordance  with  Katharine 
Gibbs  School  V.  FTC,  612  F.2d  658  (2d  Cir.  1979). 

""45  FR  52750  (1980). 

""The  comment  period  was  scheduled  to  close  on 
October  7, 1980,  but  was  extended  to  November  7, 
1980,  in  response  to  requests  from  the  National 
Automobile  Dealers  Association  and  the  Center  for 
Auto  Safety.  See  45  FR  66810  (1980).  These 
comments  are  filed  in  Category  “T"  of  the  record 
and  are  contained  in  volumes  labeled  215-54-1-20. 


of  certain  major  defects  known  to  the 
dealer  at  the  time  of  sale.*'*  At  the  same 
meeting,  the  Commission  directed  the 
staff  to  revise  the  list  of  defects  which 
must  be  disclosed  if  known;  to  contract 
for  consumer  testing  of  the 
comprehensibility  of  the  window 
sticker;  to  conform  the  text  of  the  Rule 
to  the  concepts  adopted  in  substance  by 
the  Commission;  and  to  return  the  Rule 
and  the  Statement  of  Basis  and  Purpose 
to  the  Commission  for  promulgation. 
After  careful  consideration  and  review 
of  the  rulemaking  record  taken  as  a 
whole,  the  Commission  has  voted  to 
promulgate  a  Trade  Regulation  Rule 
concerning  the  sale  of  used  motor 
vehicles. 

C.  Description  of  the  Industry.  With 
new  car  prices  steadily  rising,  the  used 
car  market  has  become  an  increasingly 
attractive  source  of  personal 
transportation  for  consumers.  The  most 
recently  published  industry  data  show 
that  three  of  every  four  used  car 
purchasers  in  this  country  buy  used  cars 
as  their  primary  form  of  personal 
transportation.*®  The  used  car  market 
continues  to  expand  over  the  new  car 
market;  in  1979,  two  of  every  three  cars 
sold  in  the  United  States  were  used.*® 
Consumers  in  that  year  spent  $66.7 
billion,  including  the  value  of  trade-ins, 
in  purchasing  a  record  18.5  million  used 
cars  from  all  sources.**  Dealers  retailed 


""The  Commission  believes  that  the  revised  Rule 
promulgated  today  raises  no  issues  of  law  or  fact 
which  were  not  fully  addressed  in  the  record  after 
adequate  notice.  The  principal  elements  of  the 
Rule — the  warranty  information  and  known  defect 
disclosure  requirements — have  been  under 
consideration  since  early  in  the  proceeding.  See  41 
FR  1089  (1976):  41  FR  20896  (1976). 

""Used  Car  Data,  1979  Hertz  Corporation  Poll, 
published  in  Hertz  News,  October  1,'1979,  with 
additional  data  published  on  ]uly  21, 1980 
(hereinafter  cited  as  1979  Hertz  Poll),  (uly  21, 1980  at 
1.  These  data  combine  an  analysis  of  10-year  used 
car  sales  data  with  the  results  of  a  1979  Hertz 
national  mail  poll  of  used  car  buyers,  internal  Hertz 
data,  and  published  industry  Figures.  These 
puhlicly-issued  studies  have  not  been  considered  or 
relied  upon  by  the  Commission  in  making  its 
decision  to  promulgate  this  Trade  Regulation  Rule; 
rather,  this  information  is  presented  for  illustrative, 
background  purposes.  While  the  Commission  has 
not,  therefore,  considered  the  evidentiary  value  of 
these  reports,  the  Commission  notes  that  data  from 
these  studies  have  been  cited  by  a  major  industry 
association  in  a  post-record  comment.  National 
Independent  Automobile  Dealers  Association 
(NIADA),  T-742  at  4,  9. 

""For  example,  in  1979, 10.3  million  npw  cars 
were  sold  compared  to  18.5  million  used  cars.  See 
1979  Hertz  Poll,  Table  IV. 

"’  Id.  34  percent  of  used  car  buyers  traded  in  an 
older  car  when  they  bought  one  used  in  1979.  The 
value  of  trade-ins  amounted  to  some  36  percent  of 
the  total  market  sales  figure.  Id.  at  2.  Other  industry 
tabulations  include  only  “net"  payments  to  dealers, 
excluding  trade-in  value,  and  would  therefore  be 
signiFicantly  lower  than  the  Hertz  estimate. 

Continued 
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11.1  million  of  those  cars  for  total 
revenues  of  over  $45  billion.  “ 

1.  Used  Cars  Purchased.  The  typical 
used  car  purchased  in  1979  can 
generally  be  described  as  a  $3,600 
intermediate-sized  sedan  slightly  under 
3  years  old  with  29,000  miles  on  the 
odometer.”  Twenty-nine  percent  of  all 
used  cars  bought  were  one  year  old  or 
less,  34  percent  were  2  years  old,  and  37 
percent  three  or  more  years  of  age.” 
Average  prices  were  $6,300  for  the  latest 
models,  $5,000  for  year-old  cars,  $4,000 
for  2-year  old  models,  and  $2,900,  $2,300, 
$1,800,  $1,500  and  $l,000-respectively  for 
cars  3-7  years  of  age  and  older.®* 
Average  mileage  of  these  cars  at  the 
time  of  purchase  ranged  from  9,900  miles 
for  the  newest  models  to  66,250  miles  for 
the  oldest.” 

2.  Used  Car  Sellers.  Sales  by  dealers 
accounted  for  (iO  percent  of  all  used  car 
sales  in  1979.  Some  21,000  franchised 
new  car  dealers  who  also  sell  used  cars 
dominate  ihe  dealer  share  (tf  the  used 
car  market  anri  letailed  about  7.8  million 
units,  or  42  percent  of  all  used  cars  sold 
in  1979.  Their  total  revenues  were  $32.6 
l)illion,  almost  one-half  the  total  amount 
paid  by  consumers  for  all  used  cars.®® 
Cars  sold  at  these  dealerships  for  an 
average  piice  of  $4,200  and  had  been 
driven  an  average  of  21,2(X)  miles  at  the 
time  of  purchase.®* 

Independent  dealers  selling  only  used 
cars  usually  retailed  older,  less 
expensive  cars:  in  1979,  the  average  car 
sold  by  such  dealers  cost  $3,700  and  had 
32,800  miles  on  the  odometer.®®  With 
unit  sales  of  3.3  million,  their  market 
share  in  1979  was  about  18  percent  and 
total  revenues  were  $12.6  billion.®**  There 

The  Hertz  data  also  assume  one  transaction  from 
driver  to  driver.  For  example,  a  car  traded  by  a 
consumer  to  a  dealer  and  subsequently  resold  to 
another  private  individual,  even  after  several 
dealer-to-dealer  title  transfers,  was  counted  as  one 
transaction.  The  ihu  tz  sales  figures  may  therefore 
differ  from  other  indubtry  estimates  which  count  the 
intermediate  transfers  as  ’ndividual  sales. 

”'/(/.  at  Table  111. 

'-''hi.  at  2.  Only  fl  peri:enl  cif  the  cars  were  imports 
(eomp.ued  to  .1  market  share  for  new  imports  in 
of  h!..  October  1.  1979  at  3. 

|uly  21.  1990  at  Table  V.  .‘Ml  dollar  figures 
are  rounded  to  Ihe  neantsi  $1110.  Thirteen  percent  of 
Ihe  ears  were  7  or  moie  years  old.  hi. 

"hi. 

''-hi.  All  mileape  figures  arc  rounded  to  Ihe 
nean!Sl  il)0.  Intermediate-aged  cars  had  Ihe 
following  average  mileages:  1  year — 13,200;  2 
years— 20,000;  3  years— .30, 000;  4  years— 42.300:  5 
years — .51.lilK):  and  (>  years — .m.lfOO.  hi. 

'■'hi.  at  Table  III:  .Mitchidl,  National  Automobile 
Dealers  Assoc.ialion  |NADA),  Oral  Presentation 
before  the  Commission.  September  25. 1979.  TK  5. 

*'  1979  I  leriz  Poll.  July  21. 1980  at  Table  V. 

''hi 

"‘hi  at  rabies  III.  V. 


are  some  36,000  independent  used  car 
dealers.®’ 

Private  sales  to  individuals  at  an 
average  price  of  $2,835  accounted  for  the 
remaining  40  percent  of  used  car  sales  in 
1979.®*  These  cars  had  an  average  of 
36,900  miles  on  the  odometer.®®  For 
purposes  of  this  data,  this  category 
includes  direct  sales  by  fleet  operators, 
such  as  government  agencies,  public 
utility  companies,  and  lease-rental 
companies  that  periodically  retail  their 
vehicle  fleets.  Retail  fleet  operator  sales 
to  individuals  comprised  less  than  2 
percent  of  all  used  cars  sold  in  1979, 
although  this  category  of  used  car  seller 
is  increasing.*® 

Commissioned  sales  agents  are 
uniformly  used  in  the  industry  by  all  but 
the  smallest  dealerships.**  There  is  a 
high  degree  of  movement  of 
commissioned  sales  agents  from  dealer 
to  dealer  within  the  industry.*® 

3.  Used  Car  Buyers.  Compared  to  new 
car  buyers,  used  car  purchasers  are 
typically  younger — 36  as  opposed  to  45 
years  of  age — and  their  family  unit 
earns  less.*®  It  appears  from  the 
statistics  cited  earlier  in  this  section  that 
many  would-be  new  car  buyers  are 
seeking  personal  transportation  from  the 
used  car  market  because  of  the  lower 
cost  involved.**  Twenty-eight  percent  of 
used  car  buyers  in  1979  reported  having 
professional  or  technical  occupations 
and  another  17  percent  held  managerial, 
official  or  proprietorship  positions.*® 
Some  15  percent  of  the  used  car  buyers 
in  1979  who  had  previously  purchased 
cars  were  in  the  used  car  market  for  the 
first  time.*®  Sixty  percent  of  used  car 
buyers  in  that  year  financed  an  average 

’’Lemov,  NIAUA.  Oral  Prpspnlaliim  liefore  the 
Commission.  September  25. 1979.  TR  84. 

’*  1979  I  leriz  Poll.  7/21  /80  at  Table  V. 

”/(/. 

"‘Id.  at  4. 

*'  Vojiko.  TR  4274:  Bigham.  TR  5274-77.  Smalt 
dealerships  are  staffed  solely  by  Ihe  owner. 

“Warwick,  TR  5383;  Bigham,  TR  5274-77.  One 
sales  agent  who  described  these  practices  in  detail 
hud  been  employed  at  different  times  liy  20 
franchised  dealerships  since  196:1.  Warwick.  TR 
5380. 

“Family  income  averages  $20,900  a  year  for  used 
car  buyers  and  S29.500  for  new  car  buyi:rs.  1979 
Hertz  Poll,  10/1/79.  at  5. 

“The  Hertz  data  calculates  that  ownership  and 
opei'aling  costs  for  Ihe  typical  used  tair  purchased  in 
1979.  based  ;in  Iniyer  expectations  of  3  years  and 
30.1X10  miles  of  driving,  are  less  Ih.-in  24  cents  a  mile. 
The  same  costs  for  Ihe  average  new  1979  model — a 
slighlly-smaller.  mid-range  unit — are  .'16.5  cents  a 
mile,  about  one-third  more.  Id .  '^/2l/80,  at  2.  Used, 
standard-sized  models  can  be  less  expensive  to  run 
than  new,  smaller  cars  because  of  the  discounts 
available  on  them  in  today's  market  comptired  to 
Ihe  premium  prices  r.omm.'inded  by  Ihe  smaller  cars. 

'"Id.,  10/1/79,  at  5.  Another  33  percent  were 
lalmrcrs.  craftsmen  or  foremen:  the  remaining 
buyers  reported  their  icupalions  as  retired  (5%), 
unemployed  (4%),  student  (3'%)  or  other  |10%).  Id. 

'"Id.  at  2. 


of  69  perent  of  the  purchase  price,  a 
Hgure  which  parallels  the  61  percent 
new  car  transactions  that  are  financed.®’ 

II.  Basis  for  a  Rule 

Our  examination  of  the  record  in  this 
proceeding  convinces  us  that  there  is 
substantial  evidence  of  deceptive  acts 
and  practices  in  connection  with  the 
sale  of  used  cars.  Consumers  are 
frequently  misled  or  deceived  by 
affirmative  misrepresentations  and 
failures  to  disclose  material  facts 
concerning  both  the  extent  of  warranty 
coverage  offered  by  used  car  dealers 
and  the  mechanical  condition  of  used 
cars.  In  the  following  section,  we  set 
forth  a  description  of  the  used  car 
industry  and  of  the  deceptive  practices 
that  the  Commission  seeks  to  address 
by  the  Trade  Regulation  Rule 
promulgated  today. 

A.  Deceptive  Practices  in  the 
Industry.  The  record  in  this  proceeding 
provides  substantial  evidence  of 
deceptive  acts  and  practices  by  used  car 
dealers.  The  principal  abuses  recorded 
relate  to  oral  niisrepresentations  by 
dealers  regarding;  (1)  waminty 
responsibilities  for  after-sale  repairs  and 
(2)  mechanical  condition  at  the  time  of 
sale.  Such  oral  statements  are  often 
inconsistent  with  the  warranty  terms,  or 
disclaimers  thereof,  provided  in  the 
written  sales  contract  and  with  the 
dealer’s  actual  knowledge  of  the  car's 
mechanical  condition  at  the  time  of  sale. 
Consumer  injury  occurs  because 
consumers  make  purchasing  decisions 
based  on  dealer  deception  and  not  only 
fail  to  get  the  car  they  bargained  for  but 
face  unexpected  expensive  repair  bills. 

1.  Warranty  Practices —  a.  General 
Overview.  The  record  demonstrates  the 
material  significance  to  consumers  of 
information  concerning  warranty 
coverage.'*®  Nonetheless,  many  used  car 
dealers  mislead  consumers  into 
believing  that  they  have  broad  post¬ 
purchase  warranty  coverage  when  in 
fact  consumers  receive  limited  or  no 
warranty  protection  against  repairs  that 
may  become  necessary  after  sale.®* 
Frequently,  dealeis  and  their  sales 
agents  not  only  fail  to  disclose 
conspicuously  the  limited  nature  of  their 
repair  responsibility,  but  also  orally 
misrepresent  Ihe  extent  of  warranty 
coverage.®**  In  many  cases,  dealers 
make  verbal  promises  to  repair  defects 
after  sale  which  are  contradicted  by 

"Id.  at  7.  The  ileiiz  Poll  new  car  figure  is  based 
on  a  Kowsweek  survey.  Federal  Reserve  Systeai 
figures  for  1977  show  some  75  percent  of  new  cars 
financed  in  that  year. 

*•  Staff  Report  at  291-305. 

'•®  See  II.A.1.C  (1)  and  (2J  m/ra. 

"Old. 
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final  written  contract  terms  that 
disclaim  all  repair  responsibility.®  ‘ 
Abuses  are  particularly  prominent  in 
that  portion  of  the  used  car  market  in 
which  cars  are  sold  with  no  warranty 
coverage  or  “as  is.”  The  record 
demonstrates  that,  in  many  “as  is" 
sales,  dealers  regularly  make  oral 
representations  of  vehicle  quality 
(condition)  and  warranty  coverage 
(promises  to  repair  after  sale)  which  are 
not  memorialized  in  the  contract. 
Instead,  those  oral  representations  are 
contradicted  by  “as  is”  contract  terms 
which  enable  dealers  to  legally  renege 
on  their  oral  promises.®^  Consumers, 
relying  on  these  oral  misrepresentations, 
often  believe  that  they  will  receive  more 
protection  with  respect  to  post-sale 
repairs  than  is  actually  provided.  In  fact, 
however,  there  is  widespread  failure  by 
dealers  to  honor  oral  promises  relied  on 
by  consumers  in  making  purchasing 
decisions  in  both  “as  is”  and  warranted 
sales.®®  When  dealers  fail  to  honor  their 
oral  promises,  used  car  buyers  often 
face  expensive  and  unexpected  repair 
bills.®"*  Such  unanticipated  repair  bills 
occasionally  result  in  loan  default  and 
vehicle  repossession.®® 
b.  “As  Is" Sales  and  Warranty  Terms 
in  the  Marketplace.  A  significant 
proportion  of  used  cars  are  sold  by 
dealers  on  an  “as  is”  basis,  with  no 
written  or  implied  warranty.®®  Two 
studies  involving  used  car  purchasers 
indicate  that  about  half  of  all  buyers 
purchase  used  cars  with  no  warranty.®^ 


»'/£/. 

Staff  Report  at  295-296,  n.  96. 

Id.  at  296-297,  n.  96. 

In  some  extreme  cases,  these  repair  bills 
approach  20-50  percent  of  the  car's  selling  price.  Id. 
at  58-61,  299,  n.  101. 

Id.  at  300,  n.  102.  A  legal  aid  attorney  in  Los 
Angeles  testified  that  about  half  of  the  vehicle 
repossession  cases  with  which  he  is  familiar 
originated  from  dealers'  failure  to  honor  oral 
promises  to  repair  in  “as  is"  sales.  Rouda,  TR  3446. 

Used  car  dealers  confirm  the  widespread  use 
of  “as  is"  sates.  Many  dealers  reported  selling  cars 
exclusively  on  an  “as  is"  basis  or  noted  that  a  high 
percentage  of  used  cars  are  retailed  “as  is."  Some 
dealers  testifled  that  they  rely  on  “as  is"  sates  only 
for  a  small  portion  of  cars  sold  and  offer  written 
warranties  on  newer  models.  Although  most  “as  is" 
sales  do  involve  older,  generally  cheaper  cars,  this 
is  not  necessarily  so.  A  number  of  dealers  suggest 
that  any  used  car  offered  for  sale  may  be  sold  “as 
is."  Staff  Report  at  249-252,  nn.  2-9. 

fn  the  Survey  Research  Laboratory  (hereinafter 
cited  as  SRL)  study.  Beliefs  and  Experiences  of 
Dissatisfied  Purchasers  of  Used  Motor  Vehicles,  52 
percent  of  the  responding  buyers  across  the  country 
reported  receiving  no  warranty  with  their  used  car. 
HX  160(A),  Appendix  C,  Question  21.  In  the  study 
An  Investigation  of  the  Retail  Used  Motor  Vehicle 
Market:  An  Evaluation  of  Disclosure  and 
Regulation  (hereinafter  cited  as  Wisconsin  Study), 
43  to  55  percent  of  the  sampled  purchasers  in 
Wisconsin,  Iowa  and  Minnesota  bought  their  used 
cars  “as  is."  HX  164(A),  Table  lV-20  at  30. 
Approximately  half  of  the  individual  consumers 
who  presented  testimony  in  this  proceeding 


“As  is”  sales  have  a  significant  legal 
impact  on  consumers.  In  most  states 
that  have  adopted  the  Uniform 
Commercial  Code  (UCC),  the  contract 
terms  “as  is”  or  “with  all  faults”  exclude 
the  implied  warranties  of 
merchantability  and  fitness  for  a 
particular  purpose  that  normally  would 
arise  in  a  used  car  transaction  under 
state  law.®*  As  a  result,  dealers  selling 
cars  “as  is”  are  not  legally  responsible, 
as  a  rule,  for  defects  that  exist  at  the 
time  of  sale  or  repairs  that  become 
necessary  after  the  sale  is  completed.®* 
The  legal  effect  of  “as  is”  sales  assumes 
particular  importance  for  consumers  in 
used  car  transactions  because  of  the 
parol  evidence  rule  enacted  in  most 
states  as  part  of  the  Uniform 
Commercial  Code.  Under  the  parol 
evidence  rule,  evidence  of  any  oral 
agreement  that  contradicts  the  final 
written  contract  terms  is  excluded.*® 
Thus,  in  the  event  of  a  dispute  over  the 
extent  of  the  dealer’s  responsibility  for 
post-purchase  repairs,  consumers 
generally  cannot  use  evidence  of  oral 
promises  to  repair  in  order  to  establish 
dealer  liability. 

Because  of  the  severe  legal 
consequences  of  an  “as  is”  sale, 
consumers  who  purchase  “as  is”  and 
experience  post-purchase  repair 
problems  constitute  a  large  percentage 
of  used  car  complainants.  State  and 
local  law  enforcement  and  consumer 
agency  officials  report  that  “as  is”  sales 
represent  a  substantial  portion  of  their 
used  car  cases  and  complaints;  and  legal 
aid  attorneys,  representing  low-income 
consumers,  agree  that  most  of  the  used 
car  problems  affecting  their  clients 
occur  in  “as  is”  sales  transactions.®' 

The  terms  of  written  warranties  given 
to  used  car  buyers  vary  markedly  in 


complained  of  dealer  practices  involving  “as  is" 
sales.  Staff  Report  at  252,  n.  10. 

Uniform  Commercial  Code  §  2-316(3)(a)  states: 
(a)  unless  the  circumstances  indicate  otherwise,  all 
implied  warranties  are  excluded  by  expressions  like 
“as  is",  “with  all  faults"  or  other  language  which  in 
common  understanding  calls  the  buyer's  attention 
to  the  exclusion  of  warranties  and  makes  plain  that 
there  is  no  implied  warranty. 

“See  generally  Staff  Report  at  483-498  for  a  full 
discussion  of  state  laws  relating  to  "as  is"  sales. 

“Section  2-202  of  the  UCC  states:  Terms  with 
respect  to  which  the  confirmatory  memoranda  of 
the  parties  agree  or  which  are  otherwise  set  forth  in 
a  writing  intended  by  the  parties  as  a  Tinal 
expression  of  their  agreement  with  respect  to  such 
terms  as  are  included  therein  may  not  be 
contradicted  by  evidence  of  any  prior  agreement  or 
of  a  contemporaneous  oral  agreement  but  may  be 
explained  or  supplemented — (a)  by  course  of 
dealing  or  usage  of  trade  (Section  1-205)  or  by 
course  of  performance  (Section  2-208);  and  (b)  by 
evidence  of  consistent  additional  terms  unless  the 
court  Hnds  the  writing  to  have  been  intended  also 
as  a  complete  and  exclusive  statement  of  the  terms 
of  the  agreement. 

*'  Staff  Report  at  249-251. 


duration,  coverage  and  allocation  of 
costs  between  buyer  and  seller.*® 
Warranty  duration  generally  ranges 
from  30  days  or  1,000  miles  to  12  months 
or  12,000  miles,  with  the  longer  duration 
terms  typically  given  for  late  model 
cars.*®  When  warranties  are  given,  most 
extend  for  a  period  of  30  days, 
regardless  of  vehicle  age.** 

The  warranty  coverage  of  vehicle 
components  tends  to  vary  even  more 
widely  than  does  warranty  duration. 
Coverage  rarely  extends  to  all  vehicle 
systems  and  components.  Rather, 
protection  typically  extends  to  the 
“drive  train”  (engine,  transmission  and 
rear  axle),  or  to  “safety”  components  in 
those  instances  where  dealers  are 
required  to  warrant  their  cars  under 
state  safety  inspection  laws.*® 

The  warranty  term  that  varies  most 
widely  related  to  allocation  of  cost — the 
respective  shares  of  total  costs  to  be 
paid  by  the  dealer  and  buyer  for  repairs 
that  become  necessary  after  sale.  Some 
dealers  give  warranties  covering  100 
percent  of  the  repair  costs  for  the  more 
expensive,  late  model  cars.*®  However, 
“split-cost”  coverage  is  far  more 
representative  of  the  written  warranties 
associated  with  used  car  sales.*®  “Split- 
cost”  involves  shared  responsibility  by 
the  dealer  and  buyer,  each  paying  a 
stated  percentage  of  total  repair  costs. 
Although  the  percentage  split  figures 
vary  considerably,®*  many  dealers 
indicate  that  a  30-day  warranty  with  an 
even  “50-50”  cost  allocation  is  most 
common.*® 

Percentage  discounts,  substantively 
the  same  as  “split-cost”  warranties,  are 


"See  generally  Staff  Report  at  253-260.  In  the 
Wisconsin  Study,  for  example,  75-82  percent  of 
Wisconsin  dealers  surveyed  varied  their  warranties 
according  to  vehicle  age,  condition  and  price.  HX 
164(A)  at  44  and  Table  V-4,  Question  4. 

“Staff  Report  at  254,  nn.  14-15. 

**  Id.  at  255,  n.  16. 

“/rf.  at  255-256,  nn.  17-18.  A  representative  of  the 
Center  for  Auto  Safety,  who  surveyed  dealer 
practices  in  Cleveland,  Dallas  and  Washington. 

D.C.,  by  means  of  “test  shoppers",  observed  that  the 
“drive  train"  limitation  was  the  most  common 
restriction  on  30-day  warranties  offered  by  the 
dealers  surveyed.  Wilka.  TR  6458-59.  However, 
coverage  even  under  this  type  of  restricted  warranty 
may  vary.  One  state  official  noted  that  the  most 
popular  warranty  observed  in  Connecticut  was  a 
“drive  train"  warranty  that  covered  only  the  “rear 
end"  (i.e.,  differential  and  rear  axle)  and 
transmission.  Simmons,  TR  540. 

“Staff  Report  at  257.  n.  21. 

"Id.  at  257-260,  nn.  22-29. 

"Id.  at  259-60.  nn.  27-29. 

"Id.  at  258,  nn.  23-24.  The  39day.  50/50  warranty 
was  offered  25-40  percent  of  the  time  by  dealers 
surveyed  in  the  Wisconsin  Study,  for  example — 
more  than  any  other.  HX  164(A)  at  Table  V-4. 
Thirty-flve  percent  of  all  dealers  surveyed  in  Dallas, 
Cleveland  and  Washington,  D.C.,  by  the  Center  for 
Auto  Safety  offered  test  shoppers  a  39day,  50/50 
warranty.  Wilka,  TR  6458. 
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also  common  cost  allocation  terms  used 
by  dealers  in  warranties.  Generally, 
discount  terms  give  the  buyer  a  10-25 
percent  reduction  on  the  cost  of  parts 
and  labor  for  repairs  made  by  the  dealer 
after  sale.’®  Some  dealers  restrict  the 
discount  to  parts  only  or  to  labor  only.’* 
A  number  of  dealers  also  report 
selling  service  contracts  with  their  used 
cars.  The  terms  of  service  contracts  sold 
to  buyers  vary  almost  as  widely  as 
those  of  written  warranties  and  range 
in  cost  from  under  $50  to  over  $200.’® 
Unlike  warranties,  service  contracts  are 
priced  separately  and  are  not  included 
in  the  price  of  the  vehicle.’^ 

In  sum,  the  record  evidence  reveals  a 
broad  range  of  warranty  terms  offered 
to  used  car  buyers  to  protect  against 
repair  expenses  that  become  necessary 
after  sale.  In  addition,  most  written 
warranties  given  by  dealers  cover  only  a 
portion  of  repair  expenses  that  may 
become  necessary  after  sale. 

c.  Dealer  Deception — (1)  “As  Is” 

Sales. 

By  far  the  most  common  abuse 
evidenced  in  the  record  with  respect  to 
warranties  is  the  frequent  dealer 
practice  of  making  oral  promises  to 
repair  defects  arising  after  sale  which 
contradict  the  written  ‘‘as  is”  clause  in 
the  sales  contract.’®  Dealers  often 
couple  these  promises  with  oral 
representations  about  mechanical 
condition.’®  Thus,  the  record  is  replete 
with  examples  of  ‘‘as  is”  sales  in  which 
representations  were  made  to  the  effect 
that  a  particular  vehicle  was  in  ‘‘good 
condition”  and  assurances  were  given  to 
the  consumer  that  “if  anything  goes 
wrong,  just  bring  it  in  and  we’ll  take 
care  of  it.”  ”  Representations  as  to 
mechanical  condition  are  rarely,  if  ever, 
incorporated  into  sales  contracts.’® 

They  are,  instead,  almost  always 
restricted  to  oral  statements  made 
during  the  bargaining  process.’® 

As  a  result,  used  car  buyers  with  little 
or  no  mechanical  condition 
information  ®°  about  particular  vehicles 
have  been  assured  by  salespersons  of 
the  quality  of  the  vehicle  they  are 
buying.  They  often  purchase  “as  is”  and, 
by  direct  misrepresentation  or  inference, 
are  led  to  believe  that  the  seller  will 

’“Staff  Report  at  259,  n.  25. 

”/(/.  at259,  n.  26. 

”/rf.  at  260-281.  n.  30. 

’Vrf. 

Presiding  Officer's  Report  at  46-47, 125;  Staff 
Report  at  275-277,  286-287. 

Presiding  Officer's  Report  at  125;  Staff  Report 
at  275-276. 

”  Staff  Report  at  276-277,  n.  65. 

Presiding  Officer's  Report  at  47. 

’»  W. 

*®  Staff  Report  at  83-84.  n.  75. 


correct  defects  discovered  after  sale. 
Later,  when  defects  are  discovered  and 
the  buyer  returns  to  the  seller  seeking 
repairs,  he/she  learns  not  only  that  the 
assertions  about  mechanical  condition 
are  untrue,  but  also  that  his/her  sales 
contract  fails  to  hold  the  seller 
responsible.®  *  Thus,  consumers 
purchasing  “as  is”  but  relying  on 
contradictory  oral  promises  are  stripped 
of  the  protection  afforded  by  either 
express  ®®  or  implied  warranties  and,  at 
the  same  time,  have  no  legal  recourse 
against  the  dealer  because  prior  or 
contemporaneous  oral  statements  which 
contradict  final  written  contract  terms 
are  generally  not  legally  binding.®® 
Evidence  in  the  record  demonstrates 
that  this  predicament  occurs  frequently 
in  the  used  car  market  ®®  and  is  often 
cited  as  the  chief  problem  in  used  car 
sales.®® 

Several  dealer  practices  lead  to  the 
situation  described  above.  First,  dealers 
commonly  fail  to  provide  adequate 
written  definitions  as  to  the  real 
meaning  of  an  “as  is”  sale.®®  Rather, 
when  explanations  are  forthcoming," 
they  typically  take  the  form  of  oral 
statements  relating  a  variety  of 
plausible  excuses  as  to  why  the  vehicle 
can  only  be  sold  “as  is.”  Thus, 
consumers  are  told  that  the  vehicle’s 
age,  or  mileage,  or  low  selling  price 
demand  that  the  sale  be  on  an  “as  is” 
basis.®’ 

Many  used  car  dealers  also  fail  to 
provide  clear,  conspicuous  and  timely 
written  disclosure  of  the  meaning  of  “as 

*•  Id  at  274-280. 

The  “as  is"  clause  also  contradicts  express, 
oral  representations  concerning  mechanical 
condition  made  during  the  bargaining  process.  Thus, 
it  serves  to  negate  express  oral  warranties  as  well 
as  implied  warranties. 

See  lI.A.l.b.  supra. 

Staff  Report  at  295-300. 

See.  e.g..  Wolkowitz.  Legal  Aid.  HX  150  at  2; 
Epstein.  Legal  Aid.  HX  166  at  2. 

For  example,  dealers  are  all  too  often  silent 
about  the  meaning  of  “as  is".  When  comments  are 
made,  they  are  usually  in  response  to  consumers’ 
questions.  When  consumers  who  already  thought 
they  knew  the  meaning  of  “as  is"  were  queried  as  to 
the  basis  for  their  “as  is"  knowledge.  82  percent 
said  they  already  had  this  knowledge.  Only  18 
percent  reported  that  the  salesperson  explained  the 
meaning  of  “as  is".  National  Analysts  Inc..  Report 
or}  a  Survey  of  Buyers  of  Used  Cars  (hereinafter 
cited  as  National  Analysts  Study).  HX  i62(A).  Table 
19  at  21. 

*’  See.  e.g..  Baker,  consumer,  TR  466-67, 472 
(salesmen  said  they  could  not  warrant  a  car  selling 
as  cheap  as  $1,400,  but  that  consumer  would  not  run 
into  any  problems);  McCalip.  dealer,  TR  6918-19 
(dealer  tells  the  consumer  the  car  is  now  “as  is", 
“that’s  why  you're  getting  a  lower  price");  Warwick, 
salesman,  TR  5378  (salesman  will  “talk  his  way 
around”  the  “as  is"  by  saying  that  the  car  would 
cost  more  with  a  warranty);  Brauchli,  local  oHicial, 
TR  3807-08,  3830-31  (if  dealer  does  explain,  he  will 
offer  the  buyer  a  “special  deal",  representing  that 
"as  is"  is  merely  to  protect  the  dealership,  “but  for 
you  we'll  stand  behind  the  car"). 


is.”  Many  “as  is”  disclosures  are 
couched  in  conyilex,  legalistic  terms 
which  neither  explain  the  meaning  of 
“as  is”  in  understandable  language  nor 
inform  the  buyer  that  the  dealer  is  not 
responsible  for  any  repair  after  the  sale 
is  final.®®  Other  “as  is”  disclosures 
oversimplify  the  true  meaning  of  an  “as 
is”  sale  by  merely  stating  that  the 
vehicle  is  sold  “As  Is,”  or  “As  Is — With 
All  Faults.”  ®® 

Some  dealers  also  do  not 
conspicuously  disclose  the  “as  is" 
clauses  in  the  sales  contract  nor  present 
the  clause  to  the  consumer  in  a  timely 
manner.  Instead,  disclosures  generally 
are  not  made  until  the  consumer  is 
already  committed  to  the  purchase  and 
is  faced  with  a  series  of  documents  to 
sign  in  rapid  order  and  in  a  pressured 
environment.®® 

In  light  of  these  dealer  practices,  it  is 
not  surprising  that  a  significant  portion 
of  used  car  buyers  do  not  understand 

**  McCalip.  dealer,  TR  6918.  See  alto  Brotva 
dealer  organization,  HX  80  at  10  (dealers'  form 
disclaiming  warranties  and  verbal  tales 
representations  which  is  signed  by  the  buyer  at  the 
time  of  sale).  Cf  Rothschild,  legal  aid.  TR  3190 
(unclear  warranty  disclaimers  are  among  primary 
problems);  Alpert.  legal  aid.  |-17  at  3  (“at  is" 
disclosures  are  technical).  Whether  the  language 
suflices  as  an  effective  disclaimer  under  stale  law 
is,  of  course,  a  separate  issue.  Indeed.  Comment  4  to 
UCC  §  2-313,  governing  express  warranties,  makes 
it  clear  that  a  seller  cannot  negate  responsibility  for 
express  warranties  simply  by  inserting  a  clause  in 
the  contract  “generally  disclaiming  all  warranties, 
'express  or  implied'."  Such  a  clause,  the  comment 
states,  “cannot  be  given  liberal  effect  under  i  2- 
316“  (Exclusion  or  Modification  of  Warranties). 

Stine,  state  official.  TR  4361  (occaskmally  sees 
a  big  “as  is"  stamped  at  the  top  of  used  car 
contracts  with  a  50/50  guarantee  on  brakes  and 
shocks);  Friedman,  stale  official,  TR  4472-73  (typical 
disclosure  in  Colorado  is  “this  car  is  being  sold  on 
an  ‘as  is'  basis”);  Coldinger,  local  offkaaL  TR  3554 
(current  “as  is”  language  in  all  contracts  fails  to 
inform  consumers  of  the  limitations  of  their  rights): 
Fan.  legal  aid,  TR  4130  (dealers  use  standard  fonn 
contract  with  large  “as  is");  Sugarman.  dealer,  TR 
4089  (consumer  signs  slip  of  paper  stating  that  the 
sale  is  “as  is"). 

'®  Although  some  dealers  profess  diligence  in 
disclosing  the  “as  is”  nature  of  the  sale,  the  record 
demonstrates  that  when  this  is  so.  it  is  typically 
after  the  consumer  has  decided  to  buy.  or  the 
disclosure  is  vague,  inconspicuous  or  incomplete. 
The  most  common  “as  is”  disclosure  practioe 
evidenced  in  the  record  is  that  potential  buyers  are 
not  introduced  to  the  “as  is”  clause,  if  it  is 
recognized  at  all.  until  the  sale  is  about  to  be 
finalized.  Typically,  the  buyer  is  shepherded  into 
the  “closing  room,”  (a  term  used  throughout  the 
hearings  to  denote  the  room  or  place,  typically 
within  the  dealer's  place  of  business,  where  the 
potential  buyer  is  taken  to  discuss  the  details  of  the 
transaction)  where  he  or  she  is  handed  a  number  of 
documents  to  simultaneously  read,  digest  and  sign 
and  where  the  final  selling  price  and  financing 
terms,  if  any.  are  determined.  Consumers,  already 
emotionally  committed  to  the  purchase  and  anxious 
to  close  the  deal,  often  fail  to  read  each  document 
thoroughly.  Unless  their  attention  is  specifically 
directed  to  it.  buyers  do  not  see  or  fully  cximprehend 
the  “as  is”  clause  disclaiming  all  warranties.  Staff 
Report  at  265-286. 
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the  legal  significance  of  the  phrase  “as 
is.”  *'  In  three  studies  of  used  car  buyers, 
from  25  percent  to  as  many  as  59  percent 
of  the  persons  surveyed  failed  to 
identify  a  correct  description  of  an  “as 
is"  sale  or  mistakenly  believed  that  the 
seller,  or  the  seller  and  buyer  jointly, 
would  be  legally  responsible  for  repairs 
after  sale.“  These  buyers  were 
responding  to  hypothetical  questions 
posed  after  sale.  However,  the 
widespread  lack  of  basic  consumer 
understanding  about  “as  is"  sales  or 
implied  warranties  is  corroborated  in 
the  record  by  legal  aid  attorneys,  state 
and  local  officials,  consumers,  and 
consumer  groups  across  the  country, 
and  even  by  some  dealers.  “  Many  of 
these  same  witnesses  reported  that  used  • 
car  buyers  often  believe,  erroneously, 
that  “as  is"  means  “as  it  appears  to  be", 
referring  to  visible  or  known  defects 
(like  body  rust  or  dents)  as  opposed  to 
latent  defects,  or  “as  equipped", 
referring  to  vehicle  accessories  already 
installed.*^  Indeed,  the  evidence 
demonstrates  that  a  great  many 
consumers  who  buy  “as  is"  erroneously 
believe  that  their  c.ns  are  warranted  in 
some  manner — that  the  dealer  will  fix 
problems  arising  after  sale — despite  the 
written  “as  is”  contract  clause."'’ 

It  has  been  suggested  that  consumiirs' 
mistaken  beliefs  about  warranty 
coverage  in  “as  is"  sales  may  be  caused 
in  part  by  their  lack  of  experience  in 
purchasing  cars  and  by  their  general 
marketplace  belief  that  sellers  stand 
behind  their  products."*  While  this  may 
provide  a  partial  explanation,  the  record 
taken  as  a  whole  supports  the  finding 
that  consumers’  misunderstandings 
about  their  after-sale  repair 
responsibility  in  “as  is”  sales  stem 
primarily  from  deceptive  practices  by 


Prcsiiiinfi  Officer’s  Report  at  124;  see  ll..\.l.l). 
simra.  Some  dealers  believe  that  consumers  do 
understand  the  meaning  of  "as  is"  but  conveniently 
fiiraet  when  problems  arise.  .See.  e.g..  (airk'nill. 
dealer  organization.  C-23  at  12.  Howev(;r.  other 
industry  members  recognize  that  a  most  fretiiuailly 
expressed  complaint  on  the  rulemaking  record 
relates  to  lack  of  understanding  on  the  part  of 
consumers  of  what  an  "as  is"  sale  means  and  that  a 
contributing  factor  to  that  lack  of  umlerstanding  is 
dealer  misrepresent.itnin.  .\IADA.  S-7:t!t  at  H2-S.1. 

^  Wisconsin  Study.  MX  1041  A)  at  13:  National 
Analysts  Study.  I IX  1()2(A).  Table  18.  at  21;  SRI. 
Study.  MX  1()0(A).  Appendix  C.  Question  14  and 
accompanying  table. 

■"Staff  Report  at  203-2ti4.  n.  37;  290.  n.  90. 

”/(/.  at  20,5.  nn.  :t8-40. 

■*■/(/.  .tt  279-280,  n.  (>9.  In  addition,  28  percent  of 
the  responding  used  car  buyers  in  the  SRI.  Study 
who  learned  after  sale  that  they  had  actually  bought 
“as  is"  mistakenly  believed,  or  were  not  sure,  at  the 
time  of  sale  that  their  ears  were  warranted.  I IX 
100|A),  Table  12  and  accompanying  text  at  23-24. 
Appendix  C,  Question  20. 

^I<f.  at  280,  n.  69. 


used  car  dealers  and  their  sales 
agents.®^ 

(2)  Written  Warranty  Coverage. 
Despite  the  crucial  role  that  warranty 
information  could  play  in  used  car 
purchasing  decisions,  many  used  car 
buyers  who  receive  written  warranties 
are  unaware  of  their  actual  liability  for 
repairs  that  may  become  necessary  after 
sale.®*  This  consumer  ignorance  is  the 
result  of  several  deceptive  practices  by 
dealers."®  Many  used  car  dealers 
obscure  the  need  for  and  extent  of 
warranty  protection  through  affirmative 
oral  misrepresentations.’*” 
Nondisclosure  or  inconspicuous 
disclosure  of  certain  material  facts 
about  warranty  coverage  frequently 
occurs.  The  record  demonstrates  that 
when  disclosure  of  warranty 
information  does  occur,  it  generally 
comes  too  late  in  the  transaction  to 
influence  the  purchasing  decision.  As 
a  resiiit.  used  car  buyers  at  the  time  of 
sale  often  mistakenly  assume  that  they 
are  pi  otectcd  against  repair  expenses 
after  sale.'*’" 

The  record  further  establishes  that 
certain  dealer  practices  lead  to 
consumer  misunderstandings  regarding 
written  warranty  terms.  Discrepancies 
between  oral  repr'jsentations  of  the 
warianty  coverage  made  while  the 
consumer  is  first  considering  purchase 
and  actual  written  warranty  terms  are 
commonplace.  **’  Typically,  purchasers 
who  receive  written  warranties  believe 
that  more  is  warranted  than  is  the 
case. '"'’Oral  representations  of  a  “full 
lOO'.’o/30-day"  warranty,  for  example, 
often  turn  out  in  fact  to  be  limited  “drive 
train”  warranties  (engine,  transmission 
and  rear  axle)  or  simple  percentage 
discounts  on  labor  or  parts.'** For 
example,  one  consumer  stated  that  an 
oral  b-month  unconditional  warranty 
was  contradicted  by  the  written  30-day 
warranty  received.'*’  Another  consumer 
stated  that  an  oral  90-day  warranty 
promise  was  in  fact  a  30  day 
warranty. '“"One  consumer  stated  that 
oral  representations  made  during  the 


■'M’riisitiing  Officer’ .s  Report  ;il  128.  See  nn.  78-83 
and  accompanying  text,  supni. 

■’"See  generally  Staff  Report  at  261-26.5,  278-281. 
and  2,16-290. 

”■*/</.  at  280-290. 

""7,/.  at  286-287. 
at  281-286. 

/(/.  at  28.5-286. 

""/f/.  at  280-289. 

"■7<f.  at  286,  n.  84. 

'“’7,/.  at  288.  n.  88.  In  the  Wisconsin  Study,  for 
example,  a  much  greater  proportion  of  Wisconsin 
consumers  reported  receiving  .30-day,  full  covi!rage 
warranties  than  Wisconsin  dealers  reported  giving 
them.  /,/.  at  289,  Table  1. 

Id.  at  287,  n.  85. 

'“’Clifford,  I/-1134  at  1. 

'“"Gash,  lr-1016at  1. 


sales  pitch  differed  from  the  actual 
terms  of  the  $185  service  contract 
received. '"®  In  one  study,  verbal 
assurances  given  by  dealers  differed 
from  the  actual  written  warranties  in  34 
percent  of  the  situations  where  “test 
shoppers”  were  able  to  see  a  written 
warranty."®  Consumers  typically  rely  on 
these  inaccurate  verbal  warranty 
descriptions  in  making  purchasing 
decisions.'" 

As  in  the  case  of  “as  is”  disclosure, 
dealers  frequently  fail  to  provide  clear, 
conspicuous  and  timely  disclosure  of 
warranty  terms.  In  many  cases  involving 
written  warranties,  dealers  fail  to 
disclose  actual  limitations  and 
restrictions  on  coverage  when  orally 
describing  warranty  coverage,  so  that 
consumers  are  left  confused  about  the 
extent  of  warranty  coverage  on  the  car. 

A  used  car  salesman  testified,  for 
example,  that  dealers  he  knew  of  or 
worked  for  in  California  gave  buyers 
“SO/fjO  warranties”  without  explaining 
what  that  coverage  actually  meant."’ In 
another  study,  warranty  documents 
received  by  a  large  percentage  of  survey 
respondents  failed  to  describe  the  items 
that  the  dealer  would  repair;  the  dealer’s 
share  of  repair  cost  responsibility  was 
also  frequently  not  discloserl.  '"One 
legal  aid  attorney  stated  that  most  of  his 
clients  did  not  understand  the  meaning 
of  a  split-cost,  50/50  warranty."^ 

Several  consumers  stated  that,  at  the 
time  of  purchase,  they  were  not  aware 
of  the  terms  of  the  warranty."" 

Frequently  dealers  obscure  the  need 
for  full  warranty  information  disclosure 
by  answering  consumers’  initial 
inquiries  about  warranty  coverage  with 
such  generalities  as  “good  warranty”  or 
“full  guarantee”,  with  no  further 
explanation  of  terms."® 

Dealers  also  often  fail  to  give  the 
buyer  copies  of  the  written  warranty 
until  after  the  sales  contract  has  been 
signed.  A  consumer  group 
representative  testified  that,  in  a  study 
of  dealer  practices  conducted  in 
Cleveland,  Dallas  and  Washington,  D.C., 
detailed  warranty  information  w.ns 
given  fo  the  “test  shoppers"  (posing  as 


'"■'Kersoy,  I’R  ,583r>-40. 

""(California  Public  Inlornst  Research  Group,  .4 
CAl.l'IIIC  Study:  Priicticas ;//  llw  Usrd  Motor 
Vohicli;  Industry  (hereinafter  cited  as  (CAl.PIRfi 
Study).  I  iX  82  at!  7. 

"'Stuff  Report  at  275-277.  n.  66;  286-287,  nn.  84- 
86. 

"■-Hisham.  TR  5269.  ,• 

"•’SRL  Study.  HX  1(>0(A).  Appendix  C.*Questions 
23A.  23B.  See  also  Staff  Report  at  283.  n.  75:  285-286, 
nn.  79-83. 

"'Berry,  TR  132-133. 

""See.  e.g.,  Morrison,  ly-1068  at  2:  Kersey,  TR 
5836;  Carr  1-80  at  1;  lloiliday,  1-104  at  1. 

"“Staff  Report  at  285,  n.  80. 
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consumers)  only  after  persistent 
questioning. "’In  fact,  potential  buyers 
are  usually  not  introduced  to  written 
warranty  disclosures  until  after  they 
have  decided  to  buy  and  the  sale  is 
about  to  be  finalized.'*®  As  the 
transaction  is  concluded  in  the 
pressured  atmosphere  of  the  dealer’s 
“closing  room’’,"® it  is  not  surprising 
that  consumers  often  fail  to  see  or  fully 
comprehend  specific  warranty  terms. 

The  record  establishes  that  copies  of 
written  warranties  are  rarely  received 
by  consumers  before  they  enter  the 
closing  room.'*'  At  times  the  document 
is  not  provided  until  after  the  buyer 
signs  the  sales  agreement. '**  In  some 
instances,  warranty  documents  are  not 
provided  to  consumers  at  all.'*® 

As  a  result  of  these  dealer  practices  at 
the  time  of  sale,  a  substantial  number  of 
used  car  buyers  are  unaware  of  the 
actual  terms  of  the  written  warranties 
they  receive.'*^ 

(d)  Summary. 

In  sum,  the  record  demonstrates 
warranty  coverage  information  is 
material  to  the  used  car  transaction  and 
that  a  substantial  number  of  used  car 
buyers  are  unaware  of  the  true  extent  of 
warranty  coverage  because  of  deceptive 
dealer  practices.  Some  used  car  dealers 
fail  to  provide  clear  and  conspicuous 
explanations  of  the  extent  of  their 
responsibility  for  repairs  needed  either 
at  or  after  the  time  of  sale.  Other  dealers 
often  minimize  the  need  for  warranty 
protection  by  means  of  oral 
misrepresentations  of  vehicle  condition 
and  unenforceable  oral  promises  to 
repair.  As  a  result,  many  consumers 
rarely  have  a  complete  picture  of  the 
true  cost  of  a  used  car  purchase  and 
often  have  a  false  impression  of  the 
dealer’s  actual  after-sale  repair 
responsibilities.'Such 
misrepresentations  and  nondisclosures 
cause  consumers  to  expend  substantial 
sums  of  money  for  post-sale  repairs 
which  they  are  led  to  believe  will  not 
arise  or  will  be  paid  for  by  the  dealer.'** 
Thus,  dealer  warranty  disclosure 
practices,  including  oral 
misrepresentations  regarding  warranty 


•”Wilka,TR6457. 

'"SRL  Study,  HX  160(A).  Appendix  C.  Question 
22;  Staff  Report  at  266.  n.  42;  282.  n.  72. 

"’See  n.  90  supra.  See  also  Staff  Report  at  282.  n. 
73;  538-539. 

'“/d.  at  288.  n.  47;  283.  n.  74. 

Id.  at  285.  n.  82. 

'”ld.  at  286.  n.  83.  Sixteen  percent  of  the  used  car 
buyers  responding  in  the  SRL  Study  reported 
receiving  the  warranty  sometime  after  signing  the 
contract.  SRL  Study.  HX  160(A)  at  Appendix  C. 
Question  22. 

Staff  Report  at  284-285.  n.  79. 

'«/d.  at  281.  n.  71. 

’’’Presiding  Officer's  Report.  “Findings  on  Issue 
6."  at  128. 


coverage,  significantly  compound  the 
consumer’s  risk  of  liability  for  the  many 
undisclosed  defects  existing  in  used  cars 
at  the  time  of  sale.  Dealer  practices 
resulting  from  defects  in  the  mechanical 
condition  of  used  cars  are  discussed 
below. 

2.  Mechanical  Condition  Practices — a. 
Materiality  of  Mechanical  Condition 
Information.  The  utility  of  a  vehicle  as  a 
means  of  transportation  is  directly 
affected  by  mechanical  condition. 
Therefore,  it  is  not  surprising  that 
consumer  research  indicates  a 
consistent  concern  about  mechanical 
condition.  '**  In  fact,  mechanical 
condition  at  the  time  of  sale  is  reported 
by  consumers  as  the  most  important 
factor  in  reaching  a  purchasing 
decision.  '**  Consumers  who  are  aware 
of  defects  prior  to  purchase  are  able  to 
use  that  information  in  pricing  and 
selecting  vehicles,  as  well  as  in 
budgeting  for  repair  expenses.  For 
example,  record  surveys  indicate  that 
consumers  who  had  potential  used  car 
purchases  inspected  prior  to  purchase 
made  significant  use  of  inspection 
results  in  subsequent  bargaining  for 
repairs  and  price  reductions  or  in 
making  purchasing  decisions.'** 

Defect  information  is  also  important 
because  repairs  resulting  from  hidden 
defects  are  costly  to  consumers.  The 
rulemaking  record  demonstrates  this 
fact.  The  Northern  California  Auto 
^'Club’s  diagnostic  records  showed  1,000 
defects  in  160  vehicles  taken  from 
dealers’  lots  to  the  diagnostic  center  by 
consumers  considering  purchase.  The 
average  estimated  cost  per  vehicle  for 
the  repair  of  defects  present  was 
$162.89.  '*®  The  Missouri  Auto  Club 
records  showed  an  estimated  average 
repair  cost  of  $235.64  per  car  with  312 
defects  present  in  the  56  vehicles  it 
surveyed.'*®  In  the  National  Analysts 
Study,  consumers  reported  costs  for 
defects  repaired  and  estimated  costs  for 
defects  which  surfaced  but  remained 
unrepaired.  '*'  Actual  repair  expense 
ranged  from  a  few  dollars  to  $1500,  with 
the  average  at  $109.  The  average 
estimated  cost  for  repairs  not  completed 
was  $98.  The  Survey  Research 
Laboratory  Report  also  computed  actual 


”*  National  Analysts  Study,  HX  162(A)  at  8-9; 
Wisconsin  Study,  HX  164(A)  at  16-17. 

’’’Wisconsin  Study.  HX  164(A)  at  16-17  and 
Table  lV-1. 

’’’Northern  California  Auto  Club.  HX  116(A)  at 
5-7;  Missouri  Auto  Club.  HX  158(A)  at  5-7;  Staff 
Report  at  68,  n.  54.  See  also  Wisconsin  Study,  HX 
164(A)  at  Tables  lV-16.  IV-17. 

’“HX  116(A)  at  3-5;  TR  4906-07. 

”®HX  158(A)  at  4-5;  TR  6828-29. 

”’  HX  162(A)  at  34-36.  Respondents  reporting 
defects  (136  out  of  400)  were  asked  to  provide  actual 
and  projected  repair  costs. 


and  estimated  costs  of  repair. '**  Because 
this  study  received  data  only  from 
complaining  respondents,  actual  and 
estimated  repair  costs  were  significantly 
higher  on  a  per  vehicle  basis.  Estimated 
performed  repair  costs  averaged  about 
$350  per  vehicle.  In  addition, 
respondents  faced  future  repair  costs 
(repairs  yet  to  be  performed)  which 
were  estimated  at  approximately  $275 
per  car. 

The  great  bulk  of  repair  cost  is  borne 
by  the  purchaser.  '**  Moreover,  out-of- 
pocket  costs  caused  by  defects  often  go 
beyond  the  cost  of  repairs.  Purchasers  of 
defective  vehicles  can  lose  their  only 
form  of  transportation,  a  loss  which  may 
lead  to  other  dislocations,  including 
missed  work  and  loss  of  employment. 
Other  costs  may  be  incurred  when 
safety-related  defects  cause  or 
contribute  to  accidents  which  damage 
property  and  cause  personal  injury  dr 
death.  '**  The  impact  on  the  poor  from 
the  purchase  of  a  defective  used  vehicle 
may  be  particularly  severe,  since  an 
unexpected  repair  bill  may  seriously 
disrupt  an  already  strained  budget'** 

Therefore,  the  Commission  finds  that 
mechanical  condition  information  is 
material  to  the  used  car  transaction. 
Dealer  misrepresentations  regarding 
mechanical  condition  and  failures  to 
disclose  known  defect  information  are 
therefore  deceptive  acts  and  practices. 
Record  evidence  regarding  such 
deceptive  acts  and  practices  is  set  forth 
below. 

b.  Deception  Concerning  the. 
Mechanical  Condition  of  Used  Cars. 

The  record  contains  significant  evidence 
demonstrating  oral  misrepresentations 
by  used  car  dealers  of  material  facts 
concerning  the  mechanical  condition  of 
vehicles  ofrered  for  sale.  These 
deceptions  include  failures  to  disclose 
known  defects,  oral  misrepresentations 
of  sound  mechanical  condition  and 
unsubstantiated  claims  about  the  car’s 
mechanical  condition. 

One  record  study  presented  survey 
evidence  demonstrating  that  dealers  fail 
to  disclose  known  defects.  The 
California  Public  Interest  Research 
Group  (CALPIRG)  undertook  a  survey 
which  tested  for  the  degree  of  known 
mechanical  defect  disclosure  by  dealers 
to  consumers.  'The  survey  used  trained 


’"SaL  Study,  HX  160(A)  at  12. 

’’’Seattle  Regional  Office  Study,  B-1  at  31: 
National  Analysts  Study,  HX  162(A)  at  34: 
Wisconsin  Study,  HX  164(A)  at  Table  IV-19.  See 
also  Baer,  consumer  organization,  TR  3865:  Baron, 
legal  aid,  TR  3911:  Nowicki,  state  official,  TR  2867- 
69:  Newcomb,  legal  aid,  |-74  at  1. 

’’’Staff  Report  at  64,  n.  49. 

’”/</.  at  n.  50.  - 
’’*/«/.  at  64-65. 


41336 


Federal  Register  /  Vol.  46,  No.  157  /  Friday,  August  14,  1981  /  Rules  and  Regulations 


test  shoppers  who  participated  in  actual 
sales  transactions  up  to  the  point  of 
determining  what  disclosures  were 
made.  After  a  test  car  was  taken  from 
the  dealer's  lot  to  a  diagnostic  center  for 
inspection,  the  test  shopper  returned  the 
car  with  a  copy  of  the  diagnostic  report 
and  discussed  the  report  with  the 
salesperson.  The  test  shoppers  then 
broke  off  negotiations.  A  second  test 
shopper  returned  on  a  follow-up  visit  to 
determine  whether  the  defect  results  of 
the  diagnosis  were  being  disclosed  to 
the  new  prospective  buyers.  CALPIRG 
reports  that,  in  75  of  the  101  completed 
tests,  the  follow-up  purchaser  did  not 
receive  defect  information  that  had  been 
provided  to  the  dealer.  In  47  of  these 
75  cases  of  non-disclosure,  the  second 
test  shopper  dealt  with  the  same 
salesman  who  had  been  given  the 
diagnostic  results  by  the  first  test 
shopper.'** 

In  addition  to  the  CALPIRG  Study,  the 
record  is  replete  with  testimony  and 
documentary  evidence  citing  dealer 
failure  to  disclose  known  defects.'** The 
failure  to  disclose  known  defects 
includes  a  range  of  practices  from 
purposeful  disguising  of  defects  in  order 
to  insure  consumer  ignorance'^*  to 
situations,  similar  to  that  revealed  by 
the  CALPIRG  study,  wherein  dealers 
simply  do  not  inform  consumers  of  the 
existence  of  defects.'*'  In  addition,  some 
dealers  believe  that  other  dealers  fail  to 
disclose  known  defects.  '** 

Closely  linked  to  the  failure  to 
disclose  known  defects  is  the  dealer 
practice  of  orally  representing  a  car's 
mechanical  condition  as  sound  when 
such  is  not  the  case.  '**  Record  testimony 


'”HX  82  at  11.  The  Commission  notes  the  fact 
that  these  cars  were  not  removed  from  the  lot  for 
purposes  of  determining  if  repairs  had  been  made  as 
a  result  of  the  original  diagnostic  report.  While  the 
results  of  this  study  should  therefore  be  interpreted 
somewhat  cautiously,  the  Commission  believes  that 
the  short  time  lapse  between  notiHcation  of  defects 
to  the  dealership  and  the  second  shopper's 
subsequent  visit  (and  inquiries)  permits  an 
inference  that  at  least  some  of  these  defects 
remained.  See  Rogoff.  TR  3608;  Staff  Report  at  34- 
36. 

•“W. 

'"Staff  Report  at  103-105,  n.  103. 

'"E.g.,  Balentine,  legal  aid,  )-39  at  2:  Shaffer, 
mechanic,  L-42  at  2;  Goodwin,  mechanic,  TR  5886; 
Carpentier,  dealer,  TR  4459;  Matysiak,  state  official. 
TR  7987-88. 

E.g.,  Carroll,  consumer,  TR  4201-02; 

Richardson,  consumer  organization,  TR  6646-47,  HX 
155  (M)  at  10-14;  Brown,  dealer  organization,  HX  80 
at  9;  Bigham,  salesman,  TR  5274-77. 

Staff  Report  at  103-105,  n.  102;  Wisconsin 
Study,  HX  164(A)  at  Table  V-6. 

'“Staff  Report  at  105.  n.  103;  HX  164(A)  at  Table 
V-6.  One  salesman  testified  that  some  dealers 
purposefully  kept  their  sales  staff  ignorant  about 
known  defects  to  assure  that  salespeople  would 
present  the  car  for  sale  in  a  positive  manner. 
Bigham,  TR  5274-77.  Some  dealers,  disputing  that 
they  (mgage  in  affirmative  misconduct,  state  that 


and  documentary  evidence  regarding 
such  misrepresentations  are  supported 
by  data  reported  in  several  studies.  In 
one  study,  complainants  reported  that 
sales  agents  commonly  made  general 
statements  about  the  overall  quality  of 
the  car.  These  statements  were  coded  as 
very  favorable  in  34  percent  of  the 
cases,  favorable  in  56  percent,  and 
neutral  in  the  remaining  10  percent. 

Only  2  of  over  800  respondents  reported 
that  the  salesman  made  a  negative 
comment.'**  Complainants  were  also 
asked  if  any  specific  representations 
were  made  about  different  vehicle 
components,  and  responses  to  this 
question  were  cross-tabulated  against 
reported  defects.  The  study  found  that 
where  a  specific  component  had  been 
represented  as  being  in  good  condition, 
the  complainant  was  more  likely  to  have 
had  a  problem  with  that  component  than 
if  no  specific  positive  comment  had  been 
made.'**  This  finding  suggests  that 
defects  have  been  hidden  behind 
contradictory  oral  statements. 

In  the  National  Analysts  Study, 
consumers  reported  that  dealers 
discussed  mechanical  condition  in  about 
three-quarters  of  the  cases  and  nearly 
always  described  it  as  good  or  very 
good.'*® These  descriptions  were  later 
thought  to  be  inaccurate  13  percent  of 
the  time.'** More  than  half  of  the 
National  Analysts  Study  respondents 
had  been  assured  by  the  salesperson 
that  their  vehicle  had  been  inspected  for 
defects.  '**  However,  defects  were 
disclosed  in  only  15  percent  of  the 
purchases.'** The  low  rate  of  defect 
disclosure  did  not  comport  with  the 
number  of  respondents  (34  percent)  who 
discovered  defects  after  purchase.  '** 
The  survey  does  not  state  whether,  in 
the  15  percent  of  cases  where  disclosure 
did  occur,  the  salesperson  made  full 
disclosures,  since  many  respondents' 
cars  suffered  multiple  defects.'*' 

The  National  Analysts  Study  also 
correlated  defect  discovery  data  with 
disclosure  practices  data.  The 
correlation  revealed  that  consumers 
encountered  greater  post-sale  defect 
problems  when  the  salesperson 
remained  silent  with  regard  to  defects 


they  have  dlfHculty  controlling  oral  representations 
made  by  sales  people.  See,  e.g.,  Vojtko,  TR.  4274; 
Jones,  C-se  at  3. 

'“SRL  Study.  HX  160(A)  at  13. 

'“/d.  at  Table  7. 

'“HX  162(A)  at  Table  13  and  14. 

'"/d.  at  Table  15. 

'“/d.  at  Table  16. 

'«/d.  at  Table  17. 

‘“/d.  at  29.  Of  the  survey’s  400  respondents.  136 
reported  defects. 

/d.  at  T  able  24. 


than  when  he/she  did  disclose 
defects.  '** 

The  Wisconsin  Study  provided 
additional  data  on  the  accuracy  of 
dealer  representations  by  comparing 
representations  of  mechanical  condition 
made  by  dealers  and  private  sellers. 
With  regard  to  general  mechanical 
condition,  17.1  percent  of  the  consumers 
surveyed  reported  inaccurate 
information  from  the  dealer  compared  to 
9.4  percent  who  reported  receiving 
inaccurate  information  from  private 
sellers.  '** 

The  Missouri  and  Northern  California 
Auto  Club  Studies  provide  additional 
data  on  the  accuracy  of  sales 
representations.  In  these  studies, 
respondents  were  asked  whether,  before 
the  consumer's  Auto  Club  inspection, 
the  salesman  had  said  anything  about 
the  condition  of  each  system  in  which 
the  Auto  Club  subsequently  found  a 
problem.  Out  of  a  total  of  1,312  defects 
discovered  by  the  inspection,  only  87 
were  discussed  in  any  manner  by  a 
salesman.'**  Of  the  87  defective 
components  discovered,  14  had  been 
described  by  the  salesman  as  being  in 
good  condition,  12  had  been  described 
as  “probably  alright”  and  60  had  been 
described  as  being  in  need  of  repair.'** 

The  possibilities  for  deception  in  the 
used  car  market  were  described  by 
Stanley  Hoynitski,  who  testiHed  on 
behalf  of  the  Pennsylvania  Automobile 
Dealers  Association: 

The  used  car  business  is  a  natural  business 
for  some  unscrupulous  businessmen  *  *  * 
The  nature  of  the  motor  vehicle,  with  its 
many  thousands  of  internal  parts,  makes  it 
highly  susceptible  to  hidden  defects,  known 
or  unknown  to  the  seller.  There  is  need  to 
protect  the  consumer  from  these 
unscrupulous  dealers  who  I  acknowledge 
have  crept  into  the  [used  car)  business.  '** 

One  factor  which  facilitates  a  dealer's 
ability  to  make  general  representations 
about  the  quality  of  a  used  car  without 
questioning  by  consumers  is  the  general 
industry  practice  of  appearance 
reconditioning  known  as 
“detailing.”'**  After  dealers  obtain 
vehicles,  they  routinely  engage  in 
detailing,  whereby  the  vehicle's  interior, 
exterior,  trunk  and  engine  compartment 
are  thoroughly  cleaned  in  order  to 


'”/(/.  at  Table  25. 

'«HX  164(A)  at  Table  lV-4. 

'"Northern  California  Auto  Club,  HX  116(A)  at 
4-5;  Missouri  Auto  Club.  HX  158(A)  at  4-5. 

'"Since  one  respondent  did  not  respond,  there 
were  a  total  of  86  responses  rather  than  87. 

'"Hoynitski.  dealer  organization.  TR  8037. 

'"The  Commission  does  not  hold  that  "detailing" 
in  and  of  itself  is  deceptive.  However,  as  described 
herein,  detailing  can  lend  credence  to  oral 
misrepresentations. 
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enhance  the  car’s  salability. '‘‘^Because 
many  consumers  rely  on  appearance 
cues  in  estimating  a  vehicle's 
mechanical  condition,  consumer  injury 
can  result  when  detailing  obscures  poor 
mechanical  condition.  That  consumers 
think  an  attractive  car  is  also  sound 
mechanically  is  well-established  in  the 
record  through  testimony  and 
documentary  evidence. Furthermore, 
survey  data  demonstrate  that  consumers 
judge  a  car’s  mechanical  condition 
based  on  appearance  cues  and  think 
that  “clean”  cars  are  in  substantially 
better  mechanical  condition  than  cars 
described  as  being  somewhat  less 
attractive.*®®  Another  study  shows  that 
dealers  identify  “exterior  condition”  as 
the  most  important  factor  affecting  a 
consumer’s  purchasing  decision.  ’®' 
Therefore,  it  is  not  suprising  that  dealers 
invest  heavily  in  detailing.  One  dealer 
association  official  stated  that  his 
membership  spent  an  average  of  $53  per 
car  on  appearance  work.  ’®*  Regardless 
of  whether  “detailing”  is  used  solely  to 
make  the  car  more  marketable  or  to 
disguise  poor  mechanical  condition,  the 
practice  of  detailing  contributes  to  the 
persuasiveness  of  dealer 
representations  that  a  car  is  in  sound 
mechanical  condition  when  such  is  not 
the  case. 

The  entire  record  on  dealer 
misrepresentations  with  regard  to 
mechanical  condition  was  summed  up 
by  the  Presiding  Officer  in  this 
proceeding  as  follows:  “The  clear  and 
unavoidable  conclusion  established  by 
the  record  is  that  many  dealers  do 
misrepresent  or  fail  to  disclose  material 
facts  relating  to  the  mechanical 
condition  of  used  cars  offered  for  sale  *  * 

*t,  163 

c.  Dealers  Know  That  Defects  Are 
Present  in  Used  Cars  at  the  Time  of 
Sale.  The  record  demonstrates  not  only 
that  many  used  cars  have  serious 
defects  at  the  time  of  sale  but  also  that 
dealers  often  know  that  these  defects 
are  present  at  the  time  of  sale.  This 
knowledge  is  obtained  through 
inspections  and  evaluations  that  are 
made  before  the  car  is  placed  on  the  lot 
for  sale. 

The  record  shows  that  dealers 
routinely  inspect  vehicles  for  defects.’®^ 
Those  dealers  who  purchase  cars  at 
auctions  can  and  do  inspect  for  defects 
after  purchase  and  have  an  option  to 
rescind  or  renegotiate  the  sale  if  they 


'“Staff  Report  at  97-98,  n.  94. 

'”/</.  at  99.  n.  95. 

'"‘Id.  at  100-101,  nn.  96.  97. 

Wisconsin  Study,  HX  164(A)  at  43. 
'“Negri,  dealer  organization,  TR  4103. 
'“  Presiding  OfTicer's  Report  at  48. 
'“SlaffReport  at  71-83. 


find  sufficient  problems  with  the 
vehicle. '®®  Moreover,  many  auction 
facilities  have  rules  requiring  disclosure 
of  known  defects  by  the  selling  dealer 
so  that  the  buying  dealer  obtains 
knowledge  of  defects  at  the  auction. '®® 
Even  when  not  purchasing  at  auction, 
the  industry  practice  is  to  appraise  a 
vehicle  before  purchase.  The  appraiser 
typically  takes  the  vehicle  for  a  road 
test,  visually  inspects  the  body  and 
mechanical  condition  of  the  car,  and 
estimates  the  extent  of  repairs  needed  to 
make  it  saleable.  '®^  After  dealers  obtain 
vehicles,  there  is  still  further  opportunity 
to  inspect  and  evaluate  in  more  detail, 
in  order  to  determine  what  level  of 
warranty  coverage  will  be  appropriate 
for  the  particular  car.'®*  If  the  inspection 
uncovers  problems  that  are  sufficiently 
great,  a  dealer  may  decide  to  wholesale 
the  vehicle  to  another  dealer,  or  to  sell  it 
“as  is”  rather  than  with  a  warranty.  *®® 
Employees  who  purchase  used 
vehicles  for  the  dealer,  including  at 
auctions,  are  widely  conceded  to  be 
experts  at  identifying  defects  through 
road  testing  and  visual  examination.'^® 
Data  presented  in  the  Wisconsin  Study 
showed  that  dealers  were  “very 
confident”  in  their  ability  to  accurately 
assess  the  mechanical  reliability  of  a 
used  car  by  using  only  a  test  drive  and 
visual  inspection.  '^'  The  record 
demonstrates  that  the  considerable 
efforts  dealers  expend  on  inspections 
and  their  reliance  on  the  results  enable 
dealers  to  evaluate,  appraise  and  price 
used  cars  offered  for  sale.'” 

The  record  also  shows,  however,  that 
defects  exist  in  cars  sold  by  dealers.'” 
Numerous  legal  aid  attorneys  stated  that 
their  clients’  cars  were  debilitated  by 
serious  defects  involving  major 
mechanical  and  safety  systems  on  the 
day  of  purchase  or  immediately 
thereafter.'’^  Representatives  of  state 
and  local  consumer  protection  agencies 
as  well  as  individual  consumers 
reported  similar  experiences.  "* 


'“Staff  Report  at  71,  n.  58. 

'“/«/.  at  n.  59. 

'"/d.  at  72,  n.  60: 74.  n.  61. 

'“/d.  at  77-78. 

'“/d.  at  79. 

'™/d.  at  75,  n.  62. 

HX  164|A)  at  46,  Table  V-7. 

'“Staff  Report  at  71-79.  Certain  dealers, 
however,  claim  that  the  inspection  process  is 
uncertain  or  imperfect.  Id.  at  n.  66.  See  discussion  at 
iI.D.2.  infra. 

"^Id.  at  38-57. 

Williams,  TO  7610  (engine  block);  O'Dell,  TO 
3471  (brakes,  hood,  doors);  Oppenheim,  TO  1349 
(transmission);  Edwards.  TO  9M  (transmission,  oil 
leaks;  tires;  brakes);  Rothschild,  TO  3288  (oil  leaks, 
radiator,  transmission).  See  also  Staff  Report  at  38, 
n.  1. 

'“Staff  Report  at  39-42,  nn.  2-5. 


Similarly,  the  SRL  Study  reported  high 
rates  of  failure  within  one  and  four 
weeks  of  purchase  with  regard  to  the 
engine,  “drive  train”,  transmission  and 
clutch,  brakes,  steering,  front  end,  rear 
suspension,  and  tires.*’*  Record  studies 
also  reported  high  levels  of  significant 
mechanical  defects  occurring  within  the 
first  weeks  of  ownership  and  a 
decreasing  frequency  of  defect 
discovery  in  subsequent  periods.  Yet.  if 
defects  did  not  exist  at  the  time  of  sale, 
the  expected  rate  of  discovery  should  be 
constant  over  the  periods  covered  by  the 
studies.*” 

Dealers  explain  the  presence  of 
defects  at  the  time  of  sale  by  arguing 
that  used  cars  are  hi^ly  complex 
products  containing  numerous 
component  parts  that  can  fail  at  any 
time.*’*  However,  the  severity  of  the 
defects  that  appear,  the  great  frequency 
with  which  they  occur  soon  after  sale, 
and  the  information  obtained  by  dealers 
about  the  mechanical  condition  of  cars 
sold  prior  to  sale  strongly  support  the 
conclusion  that  the  bulk  of  the  defects 
existed  at  the  time  of  sale  and  were 
known  by  the  dealers.*’* 

Thus,  the  Commission  finds  that  many 
dealers  are  aware  of  defects  that  exist 
at  the  time  of  sale  and,  despite  this 
knowledge,  engage  in  practices  which 
deceive  consumers  and  result  in 
substantial  consumer  injury. 

d.  Consumer  Reliance  on  Dealer 
Representations  and  Injury.  The  record 
clearly  demonstrates  the  existence  of  a 
substantial  information  disparity 
between  the  buyer  and  seller  in  the  used 
car  market  relating  to  the  mechanical 
condition  of  used  cars.***  Used  motor 
vehicle  purchasers  do  not  have  at  their 


”•  HX  180(A)  at  la 

SRL  Study.  HX  iao(A)  at  10;  Seattle  Regional 
Office  Study,  B-1  at  27  a^  28;  Nattonal  Analyats 
Study,  HX  162(A)  at  29.  See  abo  Staff  Report  at  4S- 
52. 

Staff  Report  at  51.  n.  17;  23a  on.  322-324. 

*’*  Id.  at  51.  NIADA  states  that  tfaeie  is  no 
evidence  in  the  recotd  to  support  soch  an  infctence. 
S-739  at  72-73.  The  Commission  condades 
otherwise.  The  record  demonstrates  that  moat  need 
car  dealers  obtain  mechanical  conditkin  knonrlrdgi 
prior  to  offering  the  car  for  sale.  Staff  Report  at  71- 
83.  The  record  reveals  that  severe  defects  are 
discovered  on  the  day  of  purchase  or  within  two 
weeks  of  purchase.  Notes  175-17a  tupnt.  Baaed  on 
recotd  studies  which  corroborate  anecdotal 
testimony,  the  Commission  is  persuaded  that 
defects  which  are  severe  and  which  surface 
immediately  after  sale  are  most  likely  present  at  the 
time  of  sale  and  known  to  the  dealer.  The  record 
further  indicates  that  these  defects  are  not  revenled 
to  consumers.  See,  e.g.,  SRL  Study,  HX  180(A)  at  IS. 
Tables  a  7.  Thus,  consumers  are  often  iun»nsed  by 
the  appearance  of  defects  shortly  after  purchase 
and  by  the  repair  costs  involved.  See.  e.8-  National 
Analysts  Study.  HX  162(A)  at  Tables  28-31; 
Andreasen.  SRL  Study,  TO  8B4a 
"o  Presiding  Officer's  Report  at  OO-OZ:  Staff 
Report  at  83-87. 
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disposal,  as  a  general  rule,  information 
sufficient  to  arrive  at  an  informed 
buying  decision.  Insofar  as  mechanical 
condition  is  concerned,  consumers  are 
dependent,  with  rare  exception,  on  the 
seller's  representations  to  inform  them 
of  mechanical  condition.***  The  record 
also  shows  that  many  purchasers  base 
their  assessments  of  the  condition  and 
value  of  a  particular  vehicle  on  dealer 
oral  representations  and  on  the  physical 
appearance  of  the  car.**®  The  record 
shows  that  consumer  injury  results  from 
buyer  reliance  on  oral  representations 
and  promises  by  the  seller  which  are 
inconsistent  both  with  the  actual 
condition  of  the  car  as  known  to  the 
dealer  and  with  the  terms  of  the  written 
contract.  Moreover,  representations  as 
to  mechanical  condition  are  seldom,  if  . 
ever,  incorporated  into  sales  contracts. 
They  are  restricted  almost  entirely  to 
oral  statements  made  by  the  dealer 
during  the  selling  process  and,  thus,  are 
unenforceable  should  the  consumer 
attempt  to  sue  to  recover  damages  for 
dealer  misconduct.*** 

Based  on  the  evidence  in  the 
rulemaking  record,  the  Commission 
finds  that  used  car  dealers  have 
knowingly  misrepresented  the 
mechanical  condition  of  the  cars  they 
sell  and  thereby  cause  substantial  injury 
to  consumers. 

B.  Prevalence  of  Deceptive  Acts  and 
Practices  in  the  Marketplace.  In 
assessing  the  prevalence,  or  frequency, 
of  deceptive  practices  occurring  in  the 
used  car  industry,  the  Commission  has 
examined  a  number  of  factors.  Those 
include  the  number  of  consumer 
complaints  reported  to  the  Commission 
and  to  state  and  local  agencies; 
documentary  evidence  such  as  written 
warranties  and  warranty  disclaimers 
used  by  dealers  in  used  car  transactions: 
testimony  offered  by  state  and  local  law 
enforcement  officers,  consumer  agency 
officials,  legal  aid  attorneys,  consumer 
group  representatives,  individual 
consumers,  used  car  dealers,  present 
and  termer  used  car  sales  agents, 
mechanics  and  automobile  repair 
instructors;  and  empirical  studies  of 


Presiding  Offict*r's  Ri-poii  ul  90.  I2S. 

Staff  Repurl  at  lltt-122.  The  reeuid  does  show 
that  a  minurily  of  consumers  obtain  third-party 
inspections  by  independent  mechanics.  Id.  at  93-95. 
119-120.  The  record  contains  conflicting  evidence  as 
to  whether  such  inspections  are  allowed  throughout 
Ihi!  industry.  Dealers  and  others  asserted  that 
insp<>clion  opportunities  are  currently  available  to 
i:unsumnr8.  Id.  at  87.  However,  the  record 
demonstrates  that  off-premises  inspections  are  not 
allowed  on  a  regular  basis.  Id.  at  89.  Thus,  in  the 
current  stale  of  the  market,  consumers  obtain  little 
information  about  the  mechanical  condition  of  a 
pruspcrclive  used  car  purchase  from  any  source 
other  than  the  dealer. 

Presiding  Officer’s  Report  at  47. 


used  car  dealer  practices,  the 
mechanical  condition  of  used  cars  on 
dealers'  lots,  and  used  car  buyer 
attitudes  and  beliefs.  This  evidence  is 
set  forth  in  detail  in  section  Il.A.  above, 
and  dktablishes  that  many  dealers 
misrepresent  or  fail  to  disclose  material 
facts  concerning  the  terms  and  extent  of 
warranty  coverage  and  the  mechanical 
condition  of  cars  at  the  time  of  sale. 

In  recent  years  approximately  ten 
million  used  cars  have  been  purchased 
annually  from  the  nation's  60,000  used 
car  dealers.**^ These  dealers,  as  an 
established  business  practice,  make  oral 
representations  concerning  warranties 
and  mechanical  condition.  The  record 
demonstrates  that  many  dealers  or  their 
sales  agents  make  oral  promises  to 
repair  after  sale  which  are  contradicted 
by  “as  is”  warranty  disclaimers  or  other 
written  contract  terms.  Additionally, 
many  dealers  fail  to  inform  consumers 
prior  to  purchase  of  limitations  on 
warranties  provided  to  them  or  of  the 
meaning  of  key  terms  in  the  purchase 
contract  (e.g.,  the  “as  is”  clause).  In 
those  cases  where  warranty  coverage  is 
disclosed  before  the  sale  is 
consummated,  it  is  typically  in  the 
pressured  atmosphere  of  the  “closing 
room",  where  consumers'  full 
understanding  of  contract  terms  is 
thwarted.  Consumers  unexpectedly 
learn  the  full  extent  of  their  repair 
responsibility  when  dealers  fail  to  honor 
these  onil  promises  or  when 
discrepancies  between  verbal  and 
written  warranties  are  discovered  after 
sale.'*''’ 

Mtireover,  the  record  demonstrates 
that  many  dealers  also  misrepresent  the 
mechanical  condition  of  the  cars  offered 
for  sale.  Several  studies  in  the  record 
demonstrate  that  dealer  representations 
of  condition  at  the  time  of  sale  are 
inconsistent  with  consumer  perception 
of  the  condition  of  the  car  immediately 
after  the  sale.*** The  record  reflet.ts  that, 
although  many  dealers  obtain 
knowledge  of  defects  in  their  cars  during 
the  regular  course  of  acquiring  and 
reconditioning  them,  dealers  quite  often 


”"811111  Report  at  455.  Appendix  1.  Kor  data  on 
the  number  of  used  car  dealers  nationwide,  see 
Mitchell  \ADA  and  laimov.  NIADA.  Oral 
Presentation  Iwfore  the  Commission.  September  25. 
1979. 1'R  5,  84.  Due  to  the  current  downturn  in  the 
automobile  industry,  this  number  may  be  declining. 
See  NIAUA.  T-742  at  3. 

'"•'In  the  CALPIRC  Study  (where  lest  shoppers 
saw  a  warranty  before  sale),  verbal  and  written 
warranties  given  by  dealers  differed  34  percent  of 
the  lime.  IIX  82  at  17. 

'"'■See,  e.g..  National  Analysts  Study,  HX  162(A) 
at  Tables  14. 15:  SRL  Study.  HX  160(A)  at  Table  7; 
Wisconsin  Study.  I IX  164(A)  at  Table  IV-4;  HX 
116(A)  at  4-5;  HX  158(A)  at  4-5;  Staff  Report  at  103- 
107.  nn.  102-107. 


fail  to  disclose  known  defects  to 
prospective  purchasers.'” 

In  the  face  of  repeated  testimony 
concerning  the  large  number  of  used  car 
complaints  filed  by  consumers  with 
consumer  agencies  or  legal  aid  offices 
and  record  studies,  some  dealers  and 
dealer  organizations  argue  that  the 
number  of  valid  consumer  complaints 
about  used  cars  and  used  car  dealers  is 
insignificant  when  compared  to  the  total 
volume  of  used  cars  sold.*** The 
National  Automobile  Dealers 
Association  (NADA)  concludes  that  the 
National  Analysts  Study  provides 
evidence  that  unfair  and  deceptive  sales 
techniques  are  not  prevalent  in  the  used 
car  industry,**®  Accepting  the  data  that 
demonstrates  13  percent  of  the 
respondents  in  that  study  received 
inaccurate  information,  NADA 
concludes  that  the  13  percent  deceptive 
rate  figure  does  not  establish 
prevalence.'®**  Assuming  approximately 
10  million  sales  by  used  car  dealers  per 
year,  a  13  percent  deception  rate  would 
suggest  a  possible  1.3  million  incidences 
of  deception  per  year.  ***  Data  from  the 
Wisconsin  Study,  cited  by  NADA,**® 
demonstrate  that  20.8  percent  of  the 
responding  consumers  report 
misrepresentation  by  dealers  of 
mechanical  defects.-'®*  The  Commission 
believes  that  these  record  studies  reveal 
a  widespread  occurrence  of  deceptive 
practices  that  is  otherwise  reflected  in 
the  rulemaking  record.  '®^ 


'■"’In  85  permnl  of  the  cases,  responiinnis  in  the 
National  Analysts  Study  reported  th.it  the  dealer 
did  not  disclose  a  single  iinf;orrected  mechanical 
problem  prior  to  s.ile  HX  162(A)  at  Table  1’/. 
Similarly,  used  car  buyers  responding  in  the  SRI. 
Study  were  informed  of  specific  defects  in  less  th.in 
1  percent  of  transai:linns  with  dealers.  HX  1lil>|A)  at 
13.  Dealers  in  the  CAI.PIRC.  Study,  v^ho  were  made 
aware  of  defects  through  diagnostic  reports 
provided  to  them  by  test  shoppers,  failed  to  disoli.se 
major  defects  (costing  $101)  or  mure  to  repair)  in  7.5 
of  101  cases.  HX  82  at  11-12.  See  also  Staff  Report 
at  127-29 

Staff  Report  at  42-4.3.  n.  6.  See.  e  g.,  NIAI).\,  S- 
7.39  at  70-72;  NADA.  S-,’30  at  174-187. 

'"’NADA  S-73H  at  179. 

‘*’W.  at  179-180. 

This  figure  is  baseil  on  10  million  sales  per 
year  by  used  car  dealers.  The  significance  of  the 
National  Analysts  Study  is  enhanced  by  the  fact 
that  data  are  drawn  from  a  sample  of  all  purchasers 
in  20  states  and  is  therefore  not  limited  to 
complaints.  HX  162(A)  at  1-4.  The  Wisconsin  Study 
data  demonstrate  a  17.1  percent  deception  rate.  HX 
164(A)  at  Tiihle  lV-4. 

'"NADA.  S-738  at  181. 

m  Wisconsin  Study,  HX  164(A)  at  Table  IV-21. 

'"The  Commission  has  curlier  noted  limitations 
on  its  interpretation  of  the  results  of  tlye  CAI.PIRC 
Study.  See  n.  138  supra.  Although  the  ihethodology 
and  results  of  other  record  studies  have  been 
challenged  (see  Presiding  Officer's  Report  at  105- 
116;  Stuff  Report  at  19-37).  the  Commission  believes 
that  these  studies,  while  not  necessarily  flawless  in 
methodology  in  every  respect,  provide  probative 

Continued 
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In  addition,  the  Commission  also 
recognizes  that  formal  complaints 
actually  Rled  by  consumers  represent 
only  a  small  portion  of  problems 
experienced  by  used  car  buyers. ‘“A 
scientific  measure  of  the  level  of 
unreported  problems  was  provided  as 
an  adjunct  to  one  of  the  studies  entered 
into  the  record.  In  that  study,  it  was 
estimated  that  complaints  reflect  only 
one  to  three  percent  of  actual 
problems. '^Similarly,  although  the 
actual  number  of  warranty  and 
warranty  disclaimer  documents  in  the 
record  is  small,  state  and  local 
consumer  agency  officials,  legal  aid 
attorneys,  and  some  industry  members 
report  that  they  are  typical  of  the 
industry.’*’ 

We,  therefore,  determine  that  the 
rulemaking  record  taken  as  a  whole 
demonstrates  the  prevalence  of 
deceptive  practices.  The  clear  and 
unavoidable  conclusion  established  by 
the  record  is  that  many  dealers  do 
misrepresent  or  fail  to  disclose  material 
facts  relating  to  the  dealer's 
responsibility  for  making  repairs  after 
sale  or  to  the  mechanical  condition  of 
vehicles  offered  for  sale.  The  practices 
are  pervasive  and  among  the  chief 
sources  of  complaints  received  by 
various  consumer  protection 
organizations  throughout  the  country.’** 
The  record  evidence  is  therefore 
sufficient  to  convince  the  Commission 
that  these  practices  are  prevalent  and 
that  action  to  protect  the  used  car 
consumer  from  these  deceptive  practices 
is  justffied. 

C.  Legal  Basis  for  the  Rule. — 1. 
Rulemaking  Authority.  The 
Commission's  authority  to  promulgate 
this  trade  regulation  rule  is  derived  from 
two  sources.  The  hrst  of  these  is  from 
Section  109(b]  of  the  Magnuson-Moss 
Warranty  Act,  which  states  in  pertinent 
part; 

The  Commission  shall  initiate  within  one 
year  after  the  date  of  the  enactment  of  this 
Act  a  rulemaking  proceeding  dealing  with 
warranties  and  warranty  practices  in 
connection  with  the  sale  of  used  motor 
vehicles;  and,  to  the  extent  necessary  to 
supplement  the  protections  offered  the 
consumer  by  this  title,  shall  prescribe  rules 
dealing  with  such  warranties  and  practices. 

In  prescribing  rules  under  this  subsection,  the 


evidence  of  practices  in  the  used  car  market  which 
corroborates  other  record  testimony. 

Staff  Report  at  44,  n.  8;  Andreasen,  TR  0944-45; 
6966-68;  6979^.  The  Commission  notes  that  dealer 
organizations,  in  their  post-record  comments,  reject 
the  “tip  of  the  iceberg”  theory.  NIADA,  S-739  at  70- 
71;  NAOA,  S-738  at  173-174.  The  Commission  notes 
that  consumer  complaints  are  but  one  measure  of 
the  existence  of  a  market  problem. 

'**  Staff  Report  at  45,  n.  9. 

Id.  at  268-70,  nn.  48. 50-55. 

'"Presiding  Officer’s  Report  at  47-40. 


Commission  may  exercise  any  authority  it 
may  have  under  this  title,  or  other  law,  and  in 
addition  it  may  require  disclosure  that  a  used 
motor  vehicle  is  sold  without  any  warranty 
and  specify  the  form  and  content  of  such 
disclosure,  (emphasis  supplied)  '** 

As  the  rulemaking  record  establishes, 
warranty  practices  in  the  used  car 
market  have  resulted  in  significant 
consumer  injury.  In  the  preceding 
section  of  this  Statement,**®  we  have 
summarily  described  the  practices 
which  have  deceived  buyers  about  the 
extent  and  terms  of  their  warranty 
coverage.  There,  we  recounted  evidence 
concerning  oral  misrepresentations  by 
dealers  about  the  scope  and  terms  of 
warranty  coverage  as  well  as  faUures  to 
disclose  the  limited  nature  of  their  post¬ 
sale  repair  responsibilities.  In  many 
instances,  verbal  promises  to  repair 
have  been  negated  by  final  contract 
terms  containing  an  “as  is”  clause  which 
disclaims  all  responsibility  for  post-sale 
repairs.  These  promises  are  exacerbated 
by  widespread  consumer 
misunderstanding  of  the  term  “as  is” 
and  by  dealer's  failure  to  disclose,  in  an 
adequate  and  timely  manner,  the 
existence  and  meaning  of  this  term. 

These  practices,  therefore,  fall 
squarely  within  the  scope  of  §  109(b].  By 
addressing  them  in  a  Rule,  the 
Commission  is  following  its  statutory 
mandate  “to  supplement  the  protections 
offered  to  the  consumer”  by  the 
Warranty  Act. 

The  second  source  of  statutory 
authority  for  this  rulemaking  is  die 
Federal  Trade  Commission  Act,  a  source 
implicitly  preserved  by  §  109(b],  which 
permits  the  Commission  to  “exercise 
any  authority  it  may  have  under  this 
tide,  or  other  law”  in  promulgating  rules 
under  that  Section.  Section  lll(aKl]  of 
the  Warranty  Act  is  more  explicit: 

Nothing  contained  in  this  title  shall  be 
construed  to  repeal,  invalidate  or  supersede 
the  Federal  Trade  Commission  Act  ****•>' 

Section  5(a)(1)  of  the  FTC  Act  declares 
unlawful  “unfair  or  deceptive  acts  or 
practices  in  or  affecting  commerce,”  and 
Section  18(a)(1)(B)  of  the  Act  authorizes 
the  Commission  to  enforce  that  statutory 
provision  by  prescribing: 

rules  which  define  with  specificity  acts  or 
practices  which  are  unfair  or  deceptive  acts 
or  practices  in  or  affecting  commerce  .  .  . 
Rules  under  this  subparagraph  may  include 
requirements  prescribed  for  the  purpose  of 
preventing  such  acts  or  practices.*** 

The  foregoing  section  of  this 
Statement  describes  practices  which,  as 


15  U.S.C.  s  2309(b). 

’"For  further  discussion  of  the  abuses  relating  to 
warranties,  see  Section  II.A.l.  supra. 

*•'15  U.S.C.  5  2311(a)(1). 

•“IS  UAC.  57a(a)(l)(B). 


discussed  below,  are  deceptive  practioe* 
under  Section  5  of  the  Act***  In  addition 
to  the  warranty  practices  oudined* 
above,  the  record  also  demonstrates  that 
used  car  buyers  are  often  deceived 
about  the  mechanical  condition  of  the 
cars  they  purchase  by  various 
practices.*** These  practices  include 
affirmative  misrepresentations  about  the 
car's  condition  and  the  failure  to 
disclose,  prior  to  sale,  material  defects 
in  the  car  that  are  known  to  the 
dealer.***  In  addition,  some  dealers  and 
their  sales  representatives  have 
deceived  consiuners  by  claiming  that  a 
vehicle  is  free  htim  defects  without  a 
reasonable  basis  for  the  claim. 

These  practices,  as  discussed  below, 
are  well  within  the  parameters  of 
deception  under  Section  5.  As  such,  they 
may  also  be  proscribed  under  Section 
18(a)(1)  of  the  FTC  Act 
2.  Section  5  Analysis.  The 
Commission's  authority  to  prevent 
consumer  deception  in  the  marketplace 
is  well  established.*** The  Commission 
and  the  courts  have  developed  an 
extensive  body  of  law  concerning 
deceptive  practices  that  proscribes 
misleading  conduct  Section  5  is  violated 
whenever  a  seller  misrepresents  or  fails 
to  disclose  to  a  purchaser  facts  that  are 
material  to  the  consumer's  purchasing 
decision,  or  lacks  a  reasonable  basis  to 
substantiate  general  product  claims.*** 
a.  Affirmative  Misrepresentations.  It 
is  well  settled  that  Section  5  prohibits 
both  affirmative  misstatements  and 
representations  that  create  a  misleading 
impression  in  the  minds  of  consumers. 
Where  actual  deception  by  affirmative 
misstatements  can  be  shown.  Section  5 
is  violated.  Representations  that  have 
the  tendency  or  capacity  to  deceive  a 
substantial  segment  of  the  purchasing 
public,  or  that  part  of  the  public  to 


*"86011011  IIA.1.C..  2.b.  supra. 

*"The  most  serious  of  these  forms  of  deceptiaa 
occurs  in  the  sales  of  “as  is”  cars.  At  least  SO 
percent  of  all  used  cars  are  sold  with  no  warranty. 
See  Staff  Report  at  248-53;  295-300.  See  also 
Presiding  Officer's  Report  at  46-47;  124-2S. 

***  Section  II.A.2.b.  supra. 

*"See.  e.g..  fTCv.  ^Kiry  and  Hutchinson.  Co.. 
402  U.S.  233  (1972);  FTC  v.  Ruberoid  Co.  343  U.a  470 
(1952). 

Firestone  Tire  and  Rubber  Co..  81  F.T.C.  398 
(1972).  affdm  F.2d  246  (6th  Or.),  cert  denied.  414 
U.S.  1112  (1973).  remand^  in  part  492  F.2d  1333 
(2nd  Cir.  1975);  Statement  of  Basis  and  Purpose. 
Trade  Regulation  Rule  for  the  Pleventioa  of  Unfair 
or  Deceptive  Advertising  and  Labeling  of  Cigarettes 
In  Relation  to  the  Health  Hazards  of  Smoking.  29  FR 
8324, 8350  (1964)  (hereinafter  cited  as  Cigaiette  Rule 
Statement);  FTC  V.  Colgate  Palmolive.  380  US.  374, 
388-389  (1965):  FTC  V.  Raladam.  316  US  140  (1942); 
FTCv.  Algoma  Lumber  Co..  291  US  67, 78  (1934); 
FTCv.  Royal  Milling  Ox.  28S  US  212. 218-217 
(1933). 
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which  the  particular  conduct  is  directed, 
are  also  proscribed  under  Section  S.'-"** 

To  violate  Section  5,  a 
misrepresentation  must  mislead  a 
consumer  in  a  material  respect.  The 
Commission  has  broad  discretion  in 
determining  whether  a 
misrepresentation  concerns  a  material 
fact.*'®  Although  a  material  fact  is 
generally  defined  as  one  which  would 
influence  the  consumer’s  purchasing 
decision,  the  misrepresentation  need  not 
be  tied  directly  to  the  product  to  be 
deemed  material.*"  Thus,  any  extrinsic 
fact  that  influences  consumer 
purchasing  decisions  may  be  material.*** 
Where  actual  consumer  deception  is 
demonstrated,  the  materiality 
requirement  is  reduced.***  The  literal 
truth  or  falsity  of  a  challenged  sales 
representation  is  not  at  issue  when 
analyzing  whether  the  representation  is 
deceptive  under  Section  5.  Instead,  a 
seller's  claims  must  be  viewed  in  their 
entirety  and  evaluated  in  light  of  the 
reasonable  expectation  or 
understanding  of  the  expected  consumer 
audience.**^  If  the  claim,  either  directly 
or  indirectly,  creates  an  erroneous  or 
misleading  impression  in  the  minds  of 
consumers,  it  is  deceptive.***  Moreover, 
the  determination  as  to  the  likelihood  of 
deception  can  be  inferred  by  the 
Commission  in  the  exercise  of  its 
accumulated  expertise.**® 

We  have  set  forth  in  detail  earlier  the 
affirmative  misrepresentations  and 
outright  falsities  that  frequently  occur  in 


‘^FTC  V.  Colgate  Palmolive  Co.,  380  U.S.  374 
(1965):  FTC.  V.  Standard  Education  Society,  302  U.S. 
113  (1937);  FTC  v.  Algoma  Lumber  Co.,  291  U.S.  67, 

81  (1934):  J.B.  Williams  v.  FTC,  381  F.2d  884, 889  (6tli 
Cir.  1967):  Montgomery  Ward  v.  FTC,  379  F.2d  666, 
670  (7tli  Cir.  1967):  Fed  v.  FTC,  285  F.2d  879,  896  (9t)l 
Cir.  1960):  The  Raymond  Lee  Organization,  Inc.,  92 

F.T.C.  489,  608  (1978):  Horizon  Corporation, - 

F.T.C. - (DlU.  No.  9017,  issued  May  15. 1981). 

^FTC  V.  Colgate  Palmolive  Co.,  supra  at  386-392 
(1965):  Cigarette  Rule  Statement,  at  8351. 

210  FTC  V.  CaJgate  Palmolive  Co„  supra;  Simeon 
Management  Corp.  v.  FTC,  579  F.2d  1137  (9tli  Cir. 
1978). 

2"  ITT  Continental  Baking  Co.  v.  FTC,  532  F.2d 
207  (2d  Cir.  1976):  Ideal  Toy  Coip.,  64  F.T.C.  297 
(1964). 

*'*fTC  V.  Colgate  Palmolive  Co.,  supra  at  386-87. 

"^Baldwin  Bracelet  Carp.,  61  F.T.C.  1345, 1362-63 
(1962),  affd,  325  F.2d  1012  (D.C.  Cir.  1963),  cert, 
denied.  377  U.S.  923  (1964):  Gimbel  Bros.  Inc.  v. 
F.T.C.  116  F.2d  578  (2nd  Cir.  1941):  Travel  King,  Inc., 
86  FTC  715.  772-74  (1975). 

*'V.  B.  Williams  v.  FTC,  381  F.2d  884,  889  (6th  Cir. 
1967):  Carter  Products  Inc.  v.  FTC,  323  F.2d  523,  (5th 
Cir.  1963).  Deception  can  result  from  the  consumer 
expectations  created  by  the  setting  in  which  a  sales 
representation  is  made  as  well  as  by  the  seller's 
verbal  misrepresentations.  Peacock  Buick.  Inc.,  86 
FTC  1532, 1555  (1975). 

*"See  Kalwajtys  v.  FTC,  237  F.2d  654.  656  (7lh 
Cir.  1956):  Developments  in  the  Law  of  Deceptive 
Advertising,  80  Uarv.  L  Rev.  1008  (1967). 

-“FTC  V.  Standard  Education  Society,  supra  at 
116-117:  FTC  V.  Colgate  Palmolive  Co.,  supra  at 
391-392. 


the  used  car  market.*"  We  have  shown 
that  dealers  frequently  assure 
consumers  that  cars  are  in  sound 
condition  when  in  fact  the  car  has 
defects  that  exist  at  the  time  of  sale.*** 
We  have  also  described  the  dealer 
misrepresentations  concerning  the 
extent  and  scope  of  warranty  coverage, 
including  those  which  lead  consumers  to 
believe  that  the  dealer  will  assume  some 
responsibility  for  postpurchase  repairs 
on  cars  sold  "As  Is."  Undoubtedly,  some 
of  the  dealer  misrepresentations  made 
in  the  course  of  a  used  car  sales  pitch 
are  “puffery,”  for  which  trade  regulation 
law  has  always  made  allowances.**® 

But,  we  are  dealing  here  with  a  highly 
complex  product  subject  to  defects  at 
the  time  of  sale  and  sold  to  consumers 
who  have  little  or  no  ability  to 
independently  assess  the  quality  or 
reliability  of  the  product.  Accordingly, 
the  Rule  has  been  drafted  to  ensure  that 
the  leeway  traditionally  granted  a  seller 
to  “puff’  his  or  her  product  is  not  so 
broad  that  it  also  permits  deception.**® 
Some  of  the  dealer  misrepresentations 
set  forth  earlier  are  outright  falsities; 
some  are  misrepresentations  that  create 
a  misleading  net  impression  in  the 
consumer’s  mind  about  the  value  and 
anticipated  operating  costs  of  the  used 
cars  purchased.  These  affirmative 
misrepresentations,  which  induce 
consumers  to  purchase  cars  they  might 
not  otherwise  buy,  or  to  pay  more  than 
they  otherwise  would  for  the  cars  they 
purchase,***  are  among  the  clearest 
forms  of  deception  presented  to  the 
Commission.  It  is  certainly  true  that 
some  consumers,  either  because  of 
mechanical  knowledge  or  a  skeptical 
attitude  toward  salespeople,  may  not  be 
misled  by  these  kinds  of 
misrepresentations.*** However,  this 
fact  does  not  alter  our  assessment  that 
dealer  misrepresentations  of  warranty 
coverage  and  mechanical  condition 
have  the  tendency  and  capacity  to 
deceive  a  substantial  segment  of  the 


“’See  Section  11. A  supra. 

“•The  effect  of  these  misrepresentations  is 
enhanced  by  the  fact  that  they  are  often  made  in 
connection  with  vehicles  that  have  been 
cosmetically  reconditioned  so  as  to  appear 
relatively  new  and  therefore  more  desirable  to 
unsophisticated  consumers,  who  lack  mechanical 
knowledge  and  who  reasonably  equate  exterior 
appearance  with  mechanical  condition.  Staff  Report 
at  99-100. 

“•See,  e.g.,  Carlay  Co.  v.  FTC.  153  F.2d  493  |7th 
Cir.  1946). 

’“See  Cigarette  Rule  Statement,  at  85:  Beneficial 
Corp.  v.  FTC,  542  F.2d  611,  617-18  (3d  Cir.  1976), 
cert,  denied,  430  U.S.  983  (1977):  Charles  of  the  Ritz 
Distrib.  Corp.  v.  FTC,  143  F.2d  676, 679  (2d  Cir. 

1944). 

See  Staff  Report  at  58-63,  67-70, 103-128: 
Presiding  Officer's  Report  at  23-24.  46-47, 98-99, 
124-128. 135. 

’“Staff  Report  at  441-42. 


purchasing  public.  We  therefore 
conclude  that  such  dealer 
misrepresentations  violate  Section  5. 

b.  Nondisclosure  of  Material  Facts  to 
Used  Car  Buyers.  In  applying  Section  5 
to  the  many  factual  patterns  that  have 
come  before  the  Commission,  we  have 
repeatedly  concluded  that  a  seller  can 
deceive  as  much  by  silence  as  by  an 
affirmative  misstatement  of  fact.  In 
“pure”  nondisclosure  cases,  where  no 
representations  have  been  made  by  the 
seller,  we  have  found  undisclosed  facts 
to  be  material  by  virtue  of  the 
reasonable  assumptions  consumers 
make  on  the  basis  of  a  product’s  nature, 
appearance,  or  intended  use.***  In  other 
cases,  undisclosed  facts  become 
material  because  of  representations 
which,  though  true  in  and  of  themselves, 
are  in  fact  only  “half-true”  and  require 
further  explanation  or  qualification  to 
avoid  creating  misimpressions  in  the 
minds  of  consumers.**®  The  general 
principle  articulated  in  these  cases  is 
that  “Section  5  forbids  sellers  to  exploit 
the  normal  expectations  of  consumers  in 
order  to  deceive  just  as  it  forbids  sellers 
to  create  false  expectations  by 
afHrmative  acts.”*** 

The  record  of  this  proceeding  reveals 
that  warranty  terms  and  “as  is” 
disclaimers  frequently  are  not  made 
available  in  writing  to  the  consumer 
until  after  the  decision  to  buy  has  been 
made  and  the  consumer  is  confronted 
with  a  myriad  of  documents  to  be 
examined  and  signed  in  the  dealer’s 
closing  room.**®  The  failure  by  dealers  to 


^All-State  Industries.  Inc.  v.  FTC,  423  F.2d  423 
(4tli  Cir.),  cert,  denied.  400  U.S.  828  (1970):  Benrus 
Watch  Co.  V.  FTC.  352  F.2d  313  (8th  Cir.  1965): 
Mohawk  Refining  v.  FTC,  263  F.2d  818  (3rd  Cir. 
1959):  Mary  Muffet  Inc.  v.  FTC,  194  F.2d  504  (2nd 
Cir.  1952):  Alberty  v.  FTC,  182  F.2d  36  (D.C.  Cir.). 
cert,  denied.  340  U.S.  818  (1950):  Segal  v.  FTC.  142 
F.2d  255  (2d  Cir.  1944):  Statement  of  Basis  and 
Purpose,  Trade  Regulation  Rule,  I..abeling  and 
Advertising  of  Home  Insulation  ("R-Value"),  44  FR 
50218  (1979),  18  CFR  460  (hereinafter  cited  as  "R- 
Value  Rule  Statement"):  Statement  of  Basis  and 
Purpose,  Trade  Regulation  Rule:  Disclosure 
Requirements  and  Prohibitions  Concerning 
Franchising  and  Business  Opportunity  Ventures.  43 
FR  59614  (1978),  16  CFR  36:  Statement  of  Basis  and 
Purpose,  'Trade  Regulation  Rule;  Care  Labeling  of 
Textile  Wearing  Apparel,  36  FR  119  (1971),  16  CFR 
423. 

Simeon  Management  Corp.  v.  FTC.  supra;  /.  B. 
Williams  Ca..  86  F.T.C.  481  (1965),  affd,  381  F.2d  884 
(6th  Cir.  1967);  P.  Lorillard  Co.  v.  FTC.  188  F.2d  52 
(4th  Cir.  1950). 

’’•Cigarette  Rule  Statement  at  89.  See  also  R- 
Value  Rule  Statement  at  50223. 

•“"It  is  a  matter  of  common  sense  and 
experience  that,  having  engaged  in  an  initial  round 
of  bargaining  over  the  purchase  of  an  automobile, 
having  reached  a  tentative  agreement,  and  having 
returned  to  the  dealership  for  the  Tinal  signing  of 
papers,  many  consumers  will  find  themselves 
reluctant  to  back  out,  even  if  certain  material 
changes  are  made  in  the  terms  which  might  have 

Continued 


Federal  Register  /  Vol.  46,  No.  157  /  Friday,  August  14,  1981  /  Rules  and  Regulations 


41341 


provide  a  clear,  understandable 
explanation  of  such  important 
contractual  provisions  in  a  manner 
likely  to  draw  the  consumer’s  attention 
effectively  deprives  consumers  of 
important  information.  As  a  result, 
consumers  are  unable  to  properly 
determine  the  overall  value  of  a  used 
car  or  properly  calculate  the  true  costs 
of  ownership. 

We  have  also  previously  described 
the  evidence  in  the  record  indicating 
that  used  car  dealers  often  fail  to 
disclose  known  defects  in  the 
mechanical  condition  of  used  cars,  and 
in  other  instances,  disclose  some,  but 
not  all,  defects. 

This  defect  information  is  material  to 
the  consumer’s  purchasing  decision.  If 
the  consumer  were  aware  of  such 
defects,  he  or  she  might  choose  another 
car,  offer  less  for  the  car,  or  negotiate 
for  repairs  or  more  extensive  warranty 
coverage.  Indeed,  the  record  discloses 
that  consumers  rank  mechanical 
condition  information  as  a  primary 
factor  in  the  purchasing  decision.*®’ The 
withholding  of  defect  information  thus 
gives  the  dealer  an  undeserved 
bargaining  advantage  and  distorts  the 
competitive  operation  of  the  market. 

Substantial  consumer  injury  results 
from  dealer  failures  to  disclose  defect 
information.  In  the  absence  of  such 
information,  consumers  are  unable  to 
assess  the  total  ownership  cost  of  a 
particular  vehicle.  As  a  result,  many 
consumers  are  faced  with  unanticipated 
repairs  shortly  after  purchase. 

Moreover,  without  information  about 
defects  that  are  known  to  the  dealer, 
consumers  are  unable  to  evaluate  the 
warranty  coverage  offered  on  a  car  and 
thus  are  unable  to  determine  if  they  are 
adequately  protected  from  unanticipated 
repairs.*** 

In  short,  these  dealer  practices  leave 
consumers  with  a  false  impresson  of  a 
car’s  overall  value.  As  a  result  of  dealer 
nondisclosure  of  known  defects, 
consumers  do  not  receive  information 
that  is  material  to  the  purchasing 
decision  and  subsequently  incur  injury 
from  unanticipated  repairs.  In  our  view, 
section  5  does  not  permit  dealers  to 
withhold  information  about  material 
defects  when  consumer  injury  results 


affected  purchasing  decisions  had  they  been  known 
earlier.”  Peacock  Buick,  Inc.,  86  F.T.C.  1532, 1562-63 
(1975). 

”’HX  164(A)  at  43.  See  also  NIADA.  S-739  at  112. 

It  is  true  that  consumers  do  not  expect  that 
used  cars  will  be  in  perfect  condition  when  o^ered 
for  sale.  However,  they  may  reasonably  believe  that 
used  car  dealers  will  advise  them  of  known  defects 
affecting  a  car's  major  mechanical  systems.  Such 
beliefs  are  naturally  reinforced  by  afflrmative 
dealer  representations  concerning  the  condition  of 
cars  they  are  selling. 


from  such  nondisclosure.**®  Therefore, 
because  dealer  failure  to  disclose  such 
essential  information  has  the  tendency 
and  capacity  to  deceive  consumers,  the 
Commission  concludes  that  these 
practices  violate  section  5. 

c.  Lack  of  Reasonable  Basis. 
Misrepresentations,  either  express  or 
implied,  that  there  is  a  reasonable  basis 
in  fact  for  claims  made  concerning  the 
safety  or  performance  characteristics  of 
a  product  are  deceptive  and  violate 
section  5.**®  It  is  deceptive  for  a  seller 
or  his  agent  to  make  representations  of  a 
product’s  good  quality  or  reliability 
which  are  not  based  on  facts  known  to 
that  seller  or  agent.  This  is  particularly 
true  with  respect  to  complex  and  highly 
technical  products  that  are  not  easily 
evaluated  without  special  knowledge  or 
expertise.*** 

The  record  demonstrates  that  used  car 
dealers  and  their  sales  agents  frequently 
make  representations  about  the 
satisfactory  condition  of  used  cars  and 
their  components.*®*  Although  many 
used  car  dealers  obtain  considerable 
knowledge  about  the  vehicles  they 
acquire  (and  their  defects),***  the 
record  also  shows  that  industry 
members  make  statements  about  the 
vehicle’s  mechanical  condition  with 
insufficient  information  to  support  such 
representations.**^  Survey  evidence 
further  indicates  that  sales  agents — who 
may  be  uninformed  about  defects 
known  to  the  dealer  **® — frequently 
make  favorable  statements  about  a  car’s 
mechanical  condition  that  are  later 
found  by  buyers  to  be  inaccurate.**®  As 
we  previously  noted,  consumers  tend  to 
rely  on  these  representations.**’ 


Cf.  Peacock  Buick,  Inc.,  supra  n.  214.  at  1557- 
8. 1560-2. 

Porter  and  Dietsch,  Inc.  90  F.T.C.  770  (1977). 
modified  605  F.2d  294  (1979),  cert,  denied  445  U.S. 
950  (1980);  National  Dynamics  Corp.  82  F.T.C.  428 
(1973),  remanded  on  other  grounds,  492  F.2d  1333 
(2nd  Cir.),  cert,  denied,  419  U.S.  993  (1974),  modified, 
85  F.T.C.  391  (1975),  further  modified,  85  F.T.C.  1053 
(1975):  Firestone  Tire  and  Rubber  Co’,  supra. 

In  Pfizer,  Inc.,  81  F.T.C.  23  (1972),  we  said  that  the 
failure  to  possess  a  reasonable  basis  for  product 
claims  is  unfair  within  the  meaning  of  section  5. 
However,  in-National  Dynamics  and  Porter  and 
Dietsch,  both  cases  grounded  on  our  authority  to 
regulate  deception,  we  stated  that,  whether  a 
product  claim  is  analyzed  from  the  standpoint  of 
unfairness  or  deception,  the  standard  is  the  same — 
whether  or  not  the  seller  possesses  material  or  data 
which  provides  a  reasonable  basis  to  substantiate 
the  product  claim.  See  90  F.T.C.  at  866,  n.  11;  82 
F.T.C.  at  550,  n.  10. 

See  Pfizer,  supra;  R-Value  Rule  Statement  at 
50225,  n.  182. 

*3*  See  Section  II.A.2.b.  supra. 

***  See  Section  II.A.2.C.  supra. 

Staff  Report  at  103-105,  n.  102. 

*»»  Bigham,  TR  5274-77. 

National  Analysts  Study.  HX  162(A)  at  Tables 
1, 16. 17;  Staff  Report  at  110-115. 

si^Section  II.A.2.d.  supra. 


As  we  have  stated  in  the  past  a  buyer 
is  entitled  to  representations  that  are 
more  than  mere  surmise  on  the  part  of 
the  seller.***  This  is  particularly  so  in 
the  used  car  market,  where  the  product 
being  sold  is  complex,  and  where,  as  a 
result,  most  consumers  cannot 
practically  ascertain  the  truthfulness  of 
claims  before  purchase.  Therefore,  we 
find  that  the  making  of  unsubstantiated 
claims  that  a  used  car  or  a  component 
thereof  is  free  from  defects  or  is  in  good 
overall  condition  by  a  used  car  dealer  or 
his  sales  agent  is  a  deceptive  practice 
that  violates  Section  5.**® 

D.  Remedies,  Section  109(b)  of  the 
Magnuson-Moss  Warranty  Act 
explicitly  authorizes  the  Commission  to 
issue  rules  “dealing  with"  used  car 
warranties  and  warranty  practices  and, 
in  prescribing  such  rules,  to  require  a 
“disclosure  that  a  used  motor  vehicle  is 
sold  without  any  warranty”  as  well  as 
the  specific  “form  and  content  of  such  a 
disclosure.”  *'*°  Complementary 
remedial  authority  is  found  in  Section  18 
of  the  FTC  Act,  which  authorizes  the 
Commission,  in  addition  to  issuing  rules 
defining  unfair  or  deceptive  practices,  to 
include  in  its  rules  “requirements 
prescribed  for  the  purpose  of  preventing 
such  acts  or  practices.’*  *®* 

In  fashioning  any  such  remedy  for  the 
deceptive  practices  found  to  exist  in  the 
rulemaking  record,  the  Commission  is 
bound  to  show  a  “reasonable 
relationship”  between  the  remedy  and 
the  practice.***  After  a  careful 
examination  of  the  record,  the 
Commission  has  developed  a  Rule  that 
it  believes  will  be  an  effective  remedy 
for  the  deceptive  practices  in  the  used 
car  industry.  The  Commission,  therefore, 
believes  that  the  Rule  and  each  of  its 
elements  described  below  represent  a 
justifiable  exercise  of  its  statutory 
authority. 

1.  Warranty,  “As  Is”  Disclosures.  The 
record  clearly  demonstrates  that  “as  is” 
sales  are  fi'aught  with  dealer 
misrepresentations  regarding  both  • 
mechanical  condition  of  cars  sold  and 


National  Commission  on  Egg  Nutritioa,  88 
F.T.C  84. 91  (1976).  enforced  as  modified,  570  FJd 
157  (7th  Cir.  1977). 

***  See.  e.g..  Pfizer,  supra;  Firestone  Tire  and 
Rubber  Co.,  supra. 

15  U.S.C  2309(b). 

15  U.S.C  57a(a)(l)(B).  The  Commission'a 
authority  to  adopt  such  requirements  was 
recognized  in  Katharine  Gibbs  School  v.  FTC  612 
F.2d  658. 662  (2nd  Cir.  1979). 

*** F.T.C  V.  Nationol Lead  Co.,  352  U5. 419. 42S- 
29  (1957);  Jacob  Sie^l  Co.  v.  FTC  327  U.&  606 
(1946).  This  st 
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dealer  after-sale  repair  responsibility.®*® 
In  addition,  the  record  demonstrates 
that  many  consumers  do  not  understand 
the  nature  of  an  “as  is”  sale.®**  Such 
ignorance  is  aggravated  by  dealer 
practices  which  result  in  inconspicuous, 
untimely  and  unclear  disclosures.®*®  The 
record  further  demonstrates  that  dealers 
orally  misrepresent  the  terms  of  written 
warranties  and  service  contracts  and 
fail  to  make  timely,  conspicuous  and 
clear  disclosure  of  warranty  and  service 
contract  terms.®** 

To  remedy  these  deceptive  practices, 
the  Rule  requires  that,  on  the  window 
sticker,  dealers  indicate  whether  a 
warranty  is  offered  or  whether  the  car  is 
sold  "as  is",  i.e.,  without  any 
warranties.®*®  If  a  warranty  is  offered, 
the  dealer  must  disclose  on  the  sticker  , 
the  systems  that  are  covered,  the 
percentage  of  total  repair  costs  paid  for 
by  the  dealer  and  the  duration  of  the 
warranty.®**  If  a  service  contract  is 
offert;d,  the  dealer  must  indicate  its  cost. 

Some  industry  members  argue  that 
warranty,  "as  is”  disclosure 
requirements  are  unnecessary  because 
they  duplicate  the  pre-sale  availability 
requirements  of  the  Magnuson-Moss 
Warranty  Act  and  existing  state  law 
with  regard  to  “as  is”  disclosures.®*® The 
warrantj  and  “as  is”  disclosures 
required  by  this  Rule  do  not  duplicate 
Magnuson-Moss  Act  requirements  but 
supplement  them  as  specifically  directed 
by  Congress  in  Section  109(a).  Section 
109(a)  specifically  directed  the 
Commission  to  address,  with  regard  to 
the  used  car  industry  alone,  the 
appropriate  disclosure  for  sales  in  which 
“no  warranty”  was  given.  The  Act  itself 
does  not  require  disclosures  regarding 
“as  is”  sales.  Likewise,  state  laws  with 
regard  to  “as  is”  sales  do  not  require 
point  of  sale  disclosures  but  disclosure 
prior  to  consummation,  i.c.,  in  the 
“closing  room.”®®* 

These  requirements  will  remedy  the 
deceptive  practices  of  misrepresentation 
concerning  post-sale  repair 
responsibilities  and  failure  to  disclose 
warranty  coverage.  Moreover,  the  fact 
that  the  disclosures  will  be  available  to 
consumers  on  a  window  sticker  wilt 


“’Staff  Report  at  lOS-130.  262-280.  295-299; 
NIADA,  S-739  at  82-83. 

“‘See  n.  92  and  accompanyinft  text,  supra. 

“’Staff  Report  at  262-80;  295-300;  NIADA.  S-739 
at  82-83. 

’“W.  at  280-290;  303-305. 

“’This  remedial  approach  has  been  commented 
upon  favorably  by  one  industry  oi'ganization.  See 
NIADA.  S-739  at  112-113. 120-121.  Appendix  B. 
at  111-113. 120-121,  Appendix  B. 

“’See  Merrill-Wahus,  dealer  organization,  T-165; 
Sapp,  dealer  organization,  T-503;  Stores,  dealer  . 
organization,  T-567;  Boniface,  dealer.  T-217; 
Nicholson,  dealer,  T-710;  Lohmann,  dealer,  T-714. 
“"Staff  Report  at  483-498. 


ensure  that  consumers  will  receive 
warranty  information  at  a  time  when  the 
information  can  influence  their 
purchasing  decision.  Therefore,  the 
warranty  disclosure  provisions  of  the 
Rule,  which  respond  directly  to  the 
dealer  deceptions  about  warranties,  will 
provide  an  effective  remedy  for  the 
documented  abuses. 

2.  Disclosure  of  Known  Defects.  The 
record  shows  that  dealers  go  to  great 
lengths  to  learn  the  mechanical 
condition  of  the  cars  they  sell.®®'  They 
obtain  knowledge  of  defects  from 
various  sources.  The  record  reflects  that, 
at  auctions,  dealers  may  inspect  after 
purchase  and,  in  fact,  may  rescind  or 
renegotiate  if  problems  found  are 
severe.  After  purchase  by  dealers, 
additional  defects  are  discovered  during 
further  inspections,  appearance 
reconditioning  and  repairs.  In  addition, 
dealers  also  become  aware  of  defects 
through  third-party  service  contract 
company  inspectors  (who  examine  cars 
for  defects  when  deciding  which  cars 
qualify  for  the  service  contract),  through 
sellers,  and  through  selling  or  servicing 
the  car  previously.®®® 

Despite  their  knowledge  of  defects, 
many  dealers  do  not  disclose  defects  to 
prospective  purchasers.®®®  However,  the 
record  also  shows  that,  when  dealers 
are  faced  with  an  obligation  to  disclose 
known  defects,  they  are  likely  to  comply 
rather  than  evade  the  requirement. 
Although  Wisconsin’s  mandatory 
inspection  and  disclosure  law  is  not  a 
perfect  analogue  to  the  Commission’s 
Rule,®®*  it  is  worthy  of  note  that  under 
the  Wisconsin  law  more  buyers  received 
pre-purchase  defect  information  from 
dealers.®®®  This  increase  in  disclosure  of 


Id.  at  71-83. 

“’In/>ne  record  study,  dealers  actually  were 
given  the  results  of  independent  third-party 
inspections  but  consistently  failed  to  convey  that 
information  to  prospective  purchaseis.  Other 
evidence  on  the  record  indicates  that  consumers  are 
not  told  of  defects  existing  in  cars  at  the  time  of  sale 
and  subsequently  must  bear  the  unanticipated  costs 
of  repairs.  See  Staff  Report  at  .38-57, 110-120. 

“'There  are  important  differences  between  the 
Commission's  Rule  and  the  Wisconsin  law.  Under 
the  Wisconsin  law,  dealers  must  inspect  and  check 
either  "OK"  or  “Not  OK"  for  each  system  and 
subsystem  listed  on  a  disclosure  statement.  It  could 
be  argued  that  dealers  in  Wisconsin  have  some 
incentive  to  check  ".Not  OK",  thereby  disclosing 
known  defects,  since  an  "OK"  check  may  carry 
post-sale  repair  responsibilities  for  the  dealer. 

“’The  Wisconsin  Study  indicates  that  28.1 
percent  of  pre-law  used  car  buyers  who  bought  from 
dealers  were  aware  of  defects  prior  to  purchase. 
This  percentage  increased  to  38.7  percent  among 
those  who  punjhased  from  dealers  following 
passage  of  the  mandatory  inspection  law.  HX 
164(A)  at  Table  IV-12.  This  increase  in  defect 
awareness  was  accompanied  by  an  increase  in  the 
number  of  buyers  who  stated  that  their  knowledge 
of  defects  came  from  information  supplied  by  the 
dealer.  In  the  Wisconsin  Study,  one  percent  of  pre¬ 


defects  is  even  more  signiHcant  in  light 
of  the  fact  that  costs  of  dealer 
inspections  did  not  increase 
substantially:®®*  from  this  we  conclude 
that  dealers  did  not  simply  begin  to  find 
more  defects  but  instead  began  to 
disclose  more  defects. 

The  Commission  notes  that  certain 
dealer  commentators  stated  that  the 
inspection  process  is  itself  uncertain  and 
imperfect.®®®  Industry  participants  also 
claimed  that  the  record  does  not  support 
a  finding  that  dealers  know  about  actual 
or  latent  defects  in  cars  they  sell  ®®*  or 
that  the  occurrence  of  defects  soon  after 
purchase  of  a  used  car  evidences  dealer 
knowledge  or  misrepresentation.®®* 

The  Commission  does  not  argue  that 
the  inspection  process  is  perfect. 

Instead,  it  has  looked  to  the 
preponderance  of  record  evidence  to 
determine  that,  in  general  and  as  stated 
herein,  dealers  often  do  have  knowledge 
of  specific  significant  defects  and  often 
fail  to  disclose  them  to  prospective 
purchasers.  In  addition,  many  dealers 
misrepresent  the  mechanical  condition 
of  used  cars. 

The  Commission  also  recognizes  that, 
while  the  Presiding  Officer  in  this 
proceeding  was  reluctant  to  find  that 
dealers  generally  have  knowledge  of 
specific  defects  in  cars  they  sell,®**  he 
noted  the  numerous  inferences  that 
could  be  drawn  from  the  record.®*’  First, 
the  Presiding  Officer  concluded  that 
individual  cases  on  the  record  indicated 
instances  of  actual  misrepresentation  by 
dealers  of  facts  concerning  the 
mechanical  condition  of  individual 
vehicles.®*®  Second,  the  Presiding  Officer 
concluded  that  record  surveys  and 
studies  demonstrate  the  extent  of 
defects  present  in  vehicles  which  were 
either  disguised  prior  to  sale  or  which 
were  detected  after  the  sale  had  been 
concluded.®*®  The  Presiding  Officer, 
however,  was  not  willing  to  infer  from 
specific  instances  in  the  record  that 
failure  to  disclose  known  defects  was  a 


law  respondents  said  that  they  learned  of  defects 
before  purchase  from  dealers.  In  the  post-law 
sample,  9  percent  said  they  learned  of  defects 
before  purchase  from  dealers.  Computed  from  data 
in  HX  164(A).  See  also  Stuff  Report  at  122. 

“"Staff  Report  at  228.  The  record  shows  that, 
after  implementation  of  the  Wisconsin  law,  two- 
thirds  of  the  dealers  reported  that  they  incurred  no 
additional  costs  to  inspect  in  order  to  comply  with 
the  mandatory  disclosure  scheme.  HX  164(A)  at 
Table  V-8. 

“’Staff  Report  at  79.  n.  66. 

“•See,  e.g..  NIADA.  S-739  at  76. 

“'/(/.  at  74.  NIADA  also  cites  to  the<,Presiding 
Officer's  Report  at  129-130  to  buttress  its 
conclusion.  Id.  at  74,  nn.  126-127. 

’""Presiding  Officer's  Report  at  135. 

‘*'Id. 

«'Id. 

^Id. 
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customary  industry  practice. 
Nevertheless,  the  Commission  believes 
that  the  record  establishes  that  failure  to 
disclose  known  defects  is  at  least 
sufficiently  prevalent  to  form  the  basis 
for  the  Rule’s  defect  disclosure 
requirement. 

Like  the  warranty  disclosure 
provisions  of  the  Rule,  the  requirement 
of  affirmative  disclosure  of  certain 
major  known  defects  at  the  point  of 
purchase  responds  directly  to  the 
deceptive  practice  established  by  the  , 
record  of  failure  to  disclose  known 
defects.*®* 

Moreover,  defect  disclosures  enhance 
the  value  and  effectiveness  of  the 
warranty  disclosures  to  consumers. 

With  information  available  about 
certain  major  defects  known  to  the 
dealer,  consumers  will  be  able  to  assess 
mure  accurately  the  true  costs  of 
ownership,  i.e.,  purchase  price  plus 
repair  costs  for  defects.  Their 
purchasing  decisions  can  incorporate 
consideration  of  a  car’s  condition  and 
expected  future  repair  costs,  and  thus 
consumer  injury  resulting  from 
unanticipated  repair  costs  should  be 
reduced.  We  anticipate  that  more 
accurate  knowledge  about  the  true 
condition  of  a  car  will  also  allow  the 
consumer  to  assess  more  accurately  the 
value  of  warranty  coverage  and  will 
increase  bargaining  for  desired 
warranty  coverage  and  price  on  a  car  of 
known  condition.*®* 

In  arriving  at  a  Hnal  decision 
regarding  which  defects  should  be 
disclosed  by  dealers  if  known,  the 
Commission  relied  on  various  record 
sources.  The  Commission  reviewed 
record  studies  that  identify  those  major 
systems  of  used  cars  which  failed 
immediately  after  sale,  which  failed 
frequently,  and  which  were  not 
discovered  by  the  consumer  prior  to 
purchase.*®* 'These  studies  provided 
corroboration  of  anecdotal  testimony.*®* 


“«/</. 

““See,  e.g.  Simeon  Management  Carp.  v.  FTC, 
supra;  All-Slate  Industries  of  North  Carolina,  Inc., 
supra;  Cigarette  Rule  Statement  at  8352. 

’“Evidence  from  the  Wisconsin  Study  suggests 
consumers  are  least  likely  to  be  aware  of 
mechanical  defects  such  as  those  involving  the 
transmission,  brakes,  exhaust  system,  etc.,  before 
purchase  and  most  likely  to  discover  these  defects 
after  purchase.  In  that  study,  when  consumers 
became  aware  of  defects  prior  to  purchase,  many 
felt  such  awareness  did  affect  their  bargaining. 
Dealers  were  most  likely  to  respond  by  repairing  the 
defects  or  reducing  the  price  of  the  car.  HX  164(A) 
ill  26-27,  Tables  IV-13,  IV-14.  See  also  NIADA,  S- 
739  at  112. 

SRL  Study.  HX  160(A)  at  10.  Tables  6,  7; 

•  Wisconsin  Study.  HX  164(A)  at  Tables  IV-4,  IV-14, 
IV-18;  Northern  California  Auto  Club  Study,  HX 
116(A)  at  4-5;  Missouri  Auto  Club  Study,  HX  158(A) 
at  4-5.  National  Analysts  Study.  HX  162(A)  at  29. 

“"Staff  Report  at  38-42.  nn.  1-5. 


Furthermore,  the  Commission  referred  to 
the  determinations  of  the  Department  of 
Transportation  *®*  and  the  State  of 
Wiconsin,**®as  embodied  in  their 
respective  regulations  and  laws, 
concerning  those  mechanical  systems 
that  are  important  to  an  automobile’s 
safety  and  normal  operation.  In 
addition,  the  Commission  has  relied  on 
the  DOT  and  Wisconsin  inspection 
protocols  to  enable  it  to  define  material 
defects  in  an  objective  manner. 
Consequently,  the  Commission  reduced 
staffs  proposal  in  regard  to  which 
defects  were  to  be  disclosed.**' 

Of  course,  the  defect  disclosure  will 
be  effective  only  if  dealers  have  a  clear 
idea  of  their  compliance  obligations  and 
if  consumers  understand  both  the 
significance  and  limits  of  the 
information.  The  Commission  thus  has 
limited  the  disclosure  only  to  certain 
material  defects  ***  and  only  to  those 
circumstances  when  the  dealer  has 
reason  to  know  the  defect  exists.*** 
Moreover,  the  disclosure  is  drafted  so 
that  consumers  will  be  aware  of  the  fact 
that  dealers  have  no  obligation  to 
inspect  prior  to  purchase.**^ Therefore, 
the  Commission  concludes  that  the 
known  defect  disclosure  is  an  effective 
remedy  that  is  reasonably  related  to  the 
deceptive  practices  regarding 
mechanical  condition. 

3.  Spoken  Promises  Warning.  The 
Rule  also  requires  a  disclosure  to 
consumers  that,  unless  oral  promises  are 
reduced  to  writing,  they  are  difRcult  to 
enforce.  As  noted  above,  the  record  is 
replete  with  evidence  that  dealers  orally 


“"See  model  safety  inspection  prepaied  by  the 
Department  of  Transportation,  National  Highway 
Traffic  Safety  Administration,  pursuant  to  Section 
402  of  the  Highway  Safety  Act  of  1966.  Pub.  L  89- 
563.  23  U.S.C.  402. 

’’"Wis.  Admin.  Code,  Ch  24.03. 

See  Staff  Memorandum  to  the  Commission, 
Final  Recommendations  Concerning  Used  Car  TRR, 
dated  January  14, 1981,  at  36.  Attachment  F. 

’’’See  discussion  of  Rule  SS455.2(c)  and  455.6  in 
Section  HI  infra.  The  list  of  defects  is  based  on  both 
the  Wisconsin  disclosure  law  used  in  that  state 
since  1974  and  the  Department  of  Transportation's 
model  state  safety  inspection  standards.  49  CFR 
570.2.  These  origins  support  the  materiality  of  the 
items  on  the  list.  The  Wisconsin  disclosure  scheme 
was  drafted  by  a  committee  of  state  officials, 
dealers  and  consumer  groups,  and  a  dealer  is 
credited  as  the  author  of  much  of  the  language  of 
the  defect  list.  Moschkau,  TR  1022-23. 1029-30.  The 
DOT  list  was  based  on  a  wide  variety  of  sources 
representing  the  state  of  the  art  in  motor  vehicle 
inspection.  Vetter,  HX  181  at  5-8.  The  record 
indicates  that,  although  ample  opportunity  was 
provided  for  participants  to  explore  the  criteria 
through  cross-examination,  there  was  no 
questioning  directed  to  either  the  substance  of  the 
standards  or  the  procedure  utilized  by  DOT  in 
adopting  those  standards. 

’’’See  discussion  of  Rule  section  455.2(c)  in 
Section  III  infra. 

”*See  discussion  of  Rule  section  455.6  in  Section 
HI  infra. 


misrepresent  both  the  mechanical 
condition  of  used  cars  and  the  dealer's 
after-sale  repair  responsibility.*** The 
record  demonstrates  that  consumers 
rely  on  oral  statements  made  by  dealers 
at  the  point  of  purchase  even  though 
those  oral  statements  are  not  confirmed 
in  writing.**® Consumers  are  therefore 
frequently  deceived  at  the  point  of 
purchase  by  representations  which  are 
not  only  untrue  but  also  unenforceable. 

A  warning  to  consumers  that  all  oral 
promises  should  be  reduced  to  writing  is 
therefore  clearly  justified  by  the 
record.*** 

We  believe  that  the  level  of  oral 
misrepresentation  at  the  used  car  lot  can 
be  reduced  if  consumers  are  informed  of 
the  need  to  secure  a  written  record  of  all 
promises  made  in  connection  with  a 
used  car  sale.***  By  introducing  this 
information  into  the  used  car  market, 
the  Commission  expects  consumer 
reliance  on  oral  statements  to  decrease 
and  insistence  on  a  written  confirmation 
of  representations  made  at  the  time  of 
sale  to  increase.  If  the  consumer  is  able 
to  obtain  written  confirmation  of  those 
statements  in  a  sales  contract  which  can 
be  used  in  the  event  of  a  dispute,  many 
dealers  are  likely  to  be  more  reluctant 
than  they  are  at  present  to  make  false  or 
misleading  oral  statements.  As  a  result, 
a  “spoken  promises”  warning  should  act 
as  a  deterrent  to  deception  in  the  used 
car  market  and  is  clearly  related  to 
deceptive  practices  by  used  car  sellers. 

4.  List  of  Major  Mechanical  and 
Safety  Systems.  The  list  of  major 
mechanical  and  safety  systems  is 
designed  to  address  the  record  evidence 
that  misrepresentations  concerning 
'  mechanical  condition  are  often  made  on 
a  system-by-system  basis.*** The 


’’’StaH  Report  at  103-130;  262-90;  295-315. 

*™W.  at  lOe-lia  274-277.  While  industry 
recognizes  that  oral  misrepresentation  occurs,  it 
denies  prevalence.  See.  e.g.,  NIADA,  S-739  at  70-71; 
NAOA,  S-738  at  174-187. 

Industry  members  also  recognize  the  need  for 
such  a  disclosure.  See.  e.g.,  Virginia  Independent 
Automobile  Dealers  Association.  T-700  at  9; 

NIADA,  S-739  at  121;  NIADA.  T-742  at  Appendix  1. 
'Industry  objections  to  earlier  proposals  for  this 
disclosure  were  addressed  to  tone  rather  than 
substance.  See.  e.g.,  NADA,  T-740;  Antoniewkat. 
dealer  organization,  T-500;  Sapp,  dealer 
organization,  T-503.  The  language  of  the  disclosure 
has  since  been  modified. 

”'The  Commission  notes  that  certain  industry 
members  reach  a  similar  conclusion.  See  NIADA.  S- 
739  at  112-113. 

’’’StaH  Report  at  109-115.  Originally  the  list  of 
major  mechanical  and  safety  systems  was 
circulated  in  the  rulemaking  proceeding  as  part  of  a 
window  sticker  which  included  inspection  results 
for  each  major  system.  While  the  Commission  has 
decided  against  a  rule  that  would  include  inspectioa 
requirements,  it  has  decided  to  retain  the  iiMjor 
systems  list  as  a  means  of  overcoming  oral 
misrepresentations  and  as  a  means  of  gauging 
warranty  coverage. 
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components  listed  are  those  most  likely 
to  be  represented  by  dealers  as  being  in 
good  condition  without  any 
confirmation  of  such  representations  in 
writing.*** 

The  list  of  systems  on  the  Buyers 
Guide  is  reasonably  related  to  these 
abuses.  The  list  provides  a  framework 
for  consumers  to  evaluate  the  extent  of 
the  warranty  coverage  which  must  be 
indicated  on  the  warranties  section  of 
the  sticker.  Consumers  will  also  be  able 
to  utilize  the  list  when  comparing  the 
warranties  offered  on  different  cars  or 
offered  by  different  dealers.  The  list  also 
serves  other  remedial  purposes.  By 
identifying  the  major  components  of  the 
car,  the  list  counters  the  specific  dealer 
misrepresentations  that  certain 
consumer-noted  problems  are  minor,**' 

It  also  identifies  for  consumers  the 
systems  about  which  they  may  wish  to 
ask  the  dealer  (or  which  they  may  wish 
to  haye  inspected  by  a  third  party  prior 
to  purchase)  and  provides  a  context  for 
consumers  to  obtain  substantiation  of 
general  representations.*** 

5.  Notice  of  Availability  of  Pre- 
Purchase  Inspection  Opportunity.  Pre- 
purchase  inspection  by  a  third  party  can 
provide  consumers  with  valuable 
information  regarding  the  mechanical 
condition  of  a  used  car  and  can 
considerably  enhance  the  consumer's 
bargaining  position.***  However,  the 
record  demonstrates  that  few  consumers 
actually  seek  independent  inspections 
by  a  qualihed  mechanic.***  The  record 
shows  that  this  result  is  in  part  caused 
by  certain  dealer  practices  which 
discourage  the  consumer’s  use  of 
independent  prepurchase  inspections.*** 

Dealers  make  general  representations 
that  their  cars  are  in  sound  mechanical 
condition  and  fail  to  disclose  known 
defects.*** 

Consumers  rely  on  dealer 
representations  of  sound  mechanical 
condition  and  thus  do  not  perceive  a 
need  to  obtain  an  independent  pre¬ 
purchase  inspection.***  In  addition,  the 
record  demonstrates  that  dealers 
commonly  “detail”  cars.  Since 
consumers  often  believe  that  “good 
looking”  cars  are  “good  running"  cars, 
this  dealer  practice  discourages 


”'/«/.  at  108.  n.  104. 

Industry  representatives  opposed  a  list  of 
major  systems  which  were  given  an  inspection 
rating,  ^e.  e.g..  NADA,  S-739.  T-740;  Kay, 
American  Car  Rental  Association  (ACRA),  T-717. 
Staff  Report  at  67-70. 

^ Id.  at  93-94. 

at  87-89.  n.  81. 

*“/</.  at  103-1C9. 

“’/rf.  at  109-130. 


consumer  belief  in  the  need  for 
inspections.*** 

Although  the  record  does  not  support 
imposition  of  a  mandatory  right  to 
independent,  off-the-lot,  pre-purchase 
inspections,**®  it  does  support  a  remedy 
which  suggests  that  consumers  inquire 
about  the  availability  of  an  independent, 
pre-purchase  inspection.*®®  The  notice 
allows  consumers  to  gauge  dealer 
representations  concerning  mechanical 
condition  by  measuring  those 
representations  against  dealer 
willingness  to  permit  third-party 
inspections  and  independent 
confirmation  of  such  representations.  In 
addition,  such  a  disclosure  not  only 
focuses  consumer  attention  on  the  idea 
of  pre-purchase  inspection  as  a  means 
of  evaluating  a  car’s  mechanical 
condition  but  also  provides  consumers 
with  a  means  of  comparison  shopping 
among  the  various  terms  and  conditions 
offered  by  different  used  car  dealers. 

III.  Section-by-Section  Analysis 

Section  4S5.1(a} — List  of  Deceptive  Acts 
or  Practices 

The  record  of  this  rulemaking 
proceeding  documents  the  widespread 
occurrence  of  a  variety  of  deceptive 
practices  in  the  used  car  market.  These 
practices  are  specifically  enumerated  in 
this  subsection  of  the  Rule.*®'  As  set 
forth  below,  engaging  in  any  of  the 
practices  enumerated  in  this  section  is 
not  a  violation  of  the  Rule.  Compliance 
with  the  Rule  is  attained  by  meeting  the 
requirements  of  Sections  455.2  through 
455.6  of  the  Rule.  Nevertheless,  the 
Commission,  based  on  the  record  of  this 
proceeding,  considers  these  practices  to 
be  deceptive  under  Section  5  of  the 
Federal  Trade  Commission  Act,  so  that 
violators  will  be  subject  to  future  law 
enforcement  actions  by  the  Commission. 

Section  455.  l(b} — Definition  of  Rule 
Violation 

As  noted  immediately  above, 
compliance  with  the  Rule  is  attained  by 
meeting  the  requirements  of  Sections 
455.2  through  455.6  of  the  Rule.  Each 
violation  of  this  Rule,  which  is  issued 
pursuant  to  Section  18  of  the  Federal 
Trade  Commission  Act,  carries  a  civil 
penalty  of  up  to  $10,000  which  the 


•"/rf.  at  97-103. 

”*See  Section  IV.C.  infra. 

”°NIADA  proposed  a  pre-purchase  inspection 
opportunity  disclosure  in  its  most  recent  post-record 
comment.  NIADA,  T-742,  at  23-34.  Appendix  I. 

**'  Although  one  participant  contended  that  a 
substantially  similar  list  failed  to  meet  the 
speciRcity  requirements  enunicated  in  Katharine 
Gibbs  School  v.  FTC.  612  F.2d  658. 662  (2nd  Cir. 
1979).  the  Commission  believes  that  the  list  of 
deceptive  practices  meets  the  Gibbs  standard.  See 
NADA.  T-741.  at  31. 


Commission  may  seek  in  the  appropriate 
federal  district  court.  It  is  therefore 
essential  that  the  provisions  of  this  Rule 
precisely  describe  the  responsibilities  of 
each  person  covered.  To  insure  such 
precision,  this  subsection  limits  any  rule 
violation  to  the  failure  to  comply  with 
the  remedial  provisions  set  foHh  in 
Section?  '.55.2  through  455.6  of  the  Rule. 
By  defining  a  Rule  violation  in  terms  of 
compliance  with  these  explicit 
requirements,  there  is  no  question  as  to 
the  steps  that  a  used  car  dealer  must 
take  to  comply  with  the  Rule. 

Section  455.  Ifc} — Definitions 

The  scope  of  the  Rule  adopted  here  is 
determined  largely  by  the  definition  of 
key  terms  described  in  this  subsection. 
As  set  forth  below,  each  of  these  terms 
has  been  specifically  defined  so  as  to 
insure  the  most  appropriate  coverage  of 
the  Rule. 

Section  455.1(c)(l} — “Vehicle" 

As  initially  proposed,***  the  Rule 
would  have  covered  any  motorized 
vehicle,  including  motorcycles,  designed 
to  carry  not  more  than  15  people. 
However,  upon  consideraUon  of  the 
evidence  in  the  record,  the  Commission 
has  concluded  that,  while  the  definition 
of  “vehicle”  should  be  broad  enough  to 
include  the  many  personal  use  vehicles 
on  the  market,  the  definition  should  not 
be  so  broad  as  to  cover  vehicles  that  are 
generally  used  for  commercial  activity. 
Under  §  455.1(c)(1),  coverage  of  the  Rule 
has  been  limited  to  vehicles,  other  than 
motorcycles,  of  a  size  and  weight  most 
often  purchased  by  individual 
consumers.*®* 

In  commenting  on  the  mandatory 
inspection  rule,  some  participants 
suggested  that  the  rule  be  limited  to 
newer  cars  by  an  age  ceiling  and/or 
price  floor.*®*  Without  such  a  limitation, 
these  commentators  argued,  the 
mandatory  inspection  rule  would  force 
dealers  to  cease  selling  older  cars;  those 
cars  would  instead  be  sold  on  the 
unregulated  private  market.  However, 
the  record  shows  that,  in  Wisconsin, 
after  the  passage  of  a  mandatory 
inspection  law,  the  median  age  of  cars 
sold  by  dealers  did  not  decline.*®* 
Therefore,  based  on  our  review  of  the 
evidence,  we  have  concluded  that  the 
Rule  will  not  alter  the  number  of  older 
and  lower-priced  used  cars  sold  by 
dealers  to  individual  consumers  for  their 
personal  use.  Accordingly,  we  decline  to 


”*41  FR  1089  (1976). 

*”  Staff  Report  at  397-399. 
”•/{/.  at  399.  n.  6.  467-71. 
**'HX  164(A)  at  Table  VI-2. 
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adopt  any  age  or  price  restrictions  in  the 
definition  of  “vehicle.” 

The  size  and  weight  limitations  in  the 
definition  of  “vehicle"  are  designed  so 
as  to  include  light-duty  trucks  which  are 
frequently  used  for  personal  activities, 
because  the  record  reflects  numerous 
consumer  complaints  concerning  such 
vehicles.*®* Conversely,  large  trucks  are 
excluded  from  the  definition  because  of 
their  specialized  commercial  nature  and 
because  buyers  of  large  trucks  generally 
appear  to  be  more  knowledgeable  and 
sophisticated  than  the  average  used  car 
buyer.*®*  To  distinguish  between  trucks 
used  for  commercial  purposes  and  those 
used  for  personal  transportation,  the 
Commission  has  relied  upon  criteria 
developed  by  the  Environmental 
Protection  Agency  for  the  classification 
of  light-duty  trucks.*®*  The  size  and 
weight  parameters  set  in  the  definition 
of  “vehicle”  also  exclude  large 
recreational  vehicles  from  the  Rule. 
There  is  insufficient  evidence  in  the 
record  to  conclude  that  sales  of  these 
vehicles  are  characterized  by  the 
deceptive  practices  that  the  Rule  is 
designed  to  prevent. 

Finally,  the  definition  of  “vehicle” 
excludes  motorcycles.  While  some 
witnesses  suggested  inclusion,  there  is 
little  record  evidence  regarding 
deception  by  motorcycle  dealers.*®® 

Section  455.1(c)(2} — "Used  Vehicle" 

Section  455.1(c)(2]  defines  “used 
vehicle”  in  a  manner  consistent  with  the 
Commission's  decision  in  Peacock 
Buick,  Inc.  **’*  In  Peacock,  we  concluded 
that  the  term  “used  car”  should  include 
“any  vehicle  driven  more  than  the 
limited  use  necessary  in  moving  or  road 
testing  a  new  vehicle  prior  to  delivery  to 
a  consumer.”*®' 

An  alternative  definition  of  “used 
vehicle”  suggested  during  the 
rulemaking  proceeding  turned  on 
whether  a  car  had  been  previously  sold 
to  a  person  who  “purchased  the  vehicle 
in  good  faith”  for  a  purpose  other  than 
resale  or  whether  a  car  had  been 
previously  used  in  a  variety  of  specified 
situations  (e.g.,  as  a  rental  or  driver 
education  car  or  as  a  demonstrator). 
Based  on  record  comment  *®*  and  our 
own  expertise,  we  have  concluded  that 
this  definition  would  be  not  only 
confusing  to  consumers  and  dealers  but 
also  difficult  for  the  Commission  to 
enforce.  Accordingly,  the  Commission 


•“Staff  Report  at  400-402. 
at401. 

”•41  FR  56316  (1976). 
"•Staff  Report  at  403. 
”®86  FTC  1532  (1975). 

Id.  at  1566. 

”•  Staff  Report  at  404. 


has  adopted  the  present  definition  in  an 
effort  both  to  clarify  and  to  simplify  the 
question  of  which  vehicles  are  covered 
by  the  Rule. 

In  adopting  this  definition,  the 
Commission  specifically  intends  to 
include  within  the  scope  of  the  Rule  cars 
identified  on  the  record  as 
“demonstrators”.*®*  Many  states,  for  the 
purpose  of  titling  laws,  identify  as 
“new”  vehicles  for  which  title  has  not 
passed  to  a  purchaser  despite  extensive 
use  of  the  vehicle  as  a  demonstrator 
model.  However,  the  record  reflects  that 
used  cars  sold  as  “demonstrators”  are 
subject  to  dealer  oral 
misrepresentations  concerning  overall 
quality  of  mechanical  condition.*®* 
Therefore,  the  Commission  has 
concluded  that,  notwithstanding  the 
various  state  titling  laws,  there  is 
substantial  record  justification  and  legal 
precedent  for  including  demonstrators 
within  the  scope  of  the  Rule.*®* 

Comments  in  the  rulemaking  record 
suggested  that,  as  previously  worded,*®* 
the  definition  of  “used  vehicle”  could 
have  been  construed  to  require 
inspection  of  automobiles  sold  for  scrap 
by  a  junkyard  to  a  consumer.  These 
comments  pointed  out  that  the  previous 
definition  could  also  be  construed  to 
apply  to  the  sale  of  a  vehicle  by  a  scrap 
yard  to  a  scrap  metal  dealer.*®*  Insofar 
as  a  vehicle  is  sold  for  its  parts  and  not 
as  an  operating  vehicle,  there  appears  to 
be  no  need  to  provide  consumers  with 
the  kind  of  information  customarily  used 
to  evaluate  an  automobile  as  a  means  of 
personal  transportation.  Accordingly, 
the  definition  of  “used  vehicle”  has  been 
revised  to  exclude  specifically  those 
used  cars  sold  only  for  salvage. 


“•"Demonstrators”  include  cars  represented  as 
“dealer  demonstrators”,  “factory  demonstrators”, 
“executive  demonstrators”  and  the  like.  Id.  at  344. 

•“See,  e.g.,  Towle.  TR  577-83;  Brewton,  TR  2761- 
66. 

•“  Our  decision  to  include  demonstrators  in  the 
definition  of  “used  vehicle”  does  not  in  any  way 
preempt  state  titling  laws  which  identify 
demonstrator  models  as  “new”  cars.  The  Rule 
adopted  here  does  not  interfere  with  the 
classification  of  demonstrators  for  purposes  of  title; 
the  Rule  only  requires  that,  if  drivenf  more  than  the 
limited  number  of  miles  needed  to  move  or  road  test 
a  vehicle,  a  car,  when  offered  for  sale,  must  display 
the  Buyers  Guide  so  as  to  provide  consumers  with 
mechanical  condition  and  warranty  disclosures. 
Moreover,  it  should  be  noted  that  the  Rule  does  not 
conflict  with  other  federal  statutes.  At  most,  some 
dealers  may  find  that  they  will  have  to  post  the 
federally-mandated  new  car  vehicle  disclosure 
sticker  (required  under  the  Monroney  Act,  15  U.S.C. 
1231  et  seq.  (1972)),  as  well  as  the  Buyers  Guide,  in 
those  few  instances  (e.g.,  demonstrators)  where  a 
vehicle  straddles  the  line  between  new  and  used. 

”*  Staff  Report.  Appendix  F  at  1. 

See  California  Dismantlers  Association.  S-417. 


Section  455.1(c)(3) — “Dealer" 

This  subsection  defines  a  “dealer”  in 
terms  of  the  number  and  frequency  of 
used  car  sales  or  ofrerings.  Tlie  original 
rule  proposed  by  the  Commission 
defined  a  dealer  as  anyone  who  engaged 
in  the  business  of  offering  for  sale  or 
selling  used  cars  to  the  general  public. 
Based  on  testimony  in  the  record 
indicating  the  diffrculty  of  interpreting 
the  phrase  “in  the  business  or*.***  the 
Commission  has  concluded  that  a 
numerical  standard  would  be  easier  to 
enforce  and  would  provide  better  notice 
to  the  public  concerning  the 
applicability  of  the  Rule.  The  record 
reflects  that  most  states  set  the  dividing 
line  between  a  dealer  and  a  casual 
seller  of  used  cars  at  between  three  and 
six  vehicles  each  year.*®®  We  have 
determined  that  five  vehicles  is  the 
optimal  cut-off  point  because  any 
number  less  than  that  may 
unnecessarily  include  within  the  Rule 
occasional  private  sales  of  personal  cars 
by  their  owners.  Conversely,  a  number 
greater  than  five  increases  the  risk  that 
the  Rule  will  be  inapplicable  to  the  so- 
called  “curbstone”seller  who,  though 
buying  and  selling  a  substantial  nmnber 
of  used  cars  per  year  (often  from  a 
residential  location)  may  not  formally 
be  engaged  in  what  would  be  termed  the 
“business”  of  used  car  sales.**® 

The  deflnition  of  “dealer"  also 
excludes  those  who  engage  in  the 
private  sale  of  used  cars,  other  than 
those  who  sell  more  than  five  cars  per 
twelve-month  period.  Although  a 
number  of  witnesses  testified  in  favor  of 
subjecting  private  sales  to  the 
requirements  of  the  Rule,*"  the 
Commission  does  not  find  any  basis  to 
extend  the  provisions  of  the  Rule  to  the 
private  market.  Indeed,  the  record 
discloses  considerable  evidence 
indicating  that,  in  many  instances, 
consumers  receive  more  accurate 
information  about  the  mechanical 
condition  of  used  cars  from  private 
parties  than  from  used  car  dealers.*'* 
The  record  also  indicates  that  private 
parties  generally  do  not  offer  warranties 
in  coimection  with  the  sale  of  their  used 
cars.*** Therefore,  the  Commission  finds 
that  the  record  has  not  produced  a 
sufficient  incidence  of  deceptive  sales 
practices  in  the  private  market  to  justify 


“•Staff  Repori  at  405-^. 

“•/rf.at406. 

>'•/</. 

•"/</.  at  407. 

•‘*HX  1641  A)  at  Tables  IV-3.  IV-4. 

•'•See,  e.g..  HX  164(A)  at  Table  IV-ao  (97j6 
percent  of  respondents  reported  receiving  no 
warranty  from  the  private  seller). 
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what  would  be  a  substantial  expansion 
of  the  Rule’s  scope. 

A  considerable  amount  of  discussion 
in  the  record  focused  on  the  question  of 
whether  the  Rule  should  cover  both 
franchise  and  independent  used  car 
dealers.  Our  review  of  the  record  in  this 
regard  convinces  us  that  both  types  of 
used  car  dealers  should  be  included 
within  the  scope  of  the  Rule,  since  the 
frequency  of  dealer  misrepresentation 
concerning  warranty  coverage  and 
mechanical  condition,  as  well  as  the 
severity  of  defects  occurring  soon  after 
sale,  is  sufficiently  great  among  both 
franchise  and  independent  dealers. 

The  deHnition  of  dealer  speciHcally 
excludes  banks,  flnancial  institutions, 
and  a  lessor  selling  leased  vehicles  to  . 
the  vehicle's  lessee,  to  a  buyer  procured 
by  the  vehicle’s  lessee,  or  to  the  lessee’s 
employee.  Thus,  sales  of  leased  vehicles 
by  the  vehicle’s  lessee,  where  the  lessor 
retains  no  actual  or  constructive 
possession  of  the  vehicle,  are  exempt,  as 
are  sales  by  lessors  to  a  lessee  of  the 
vehicle  or  to  the  lessee’s  employees. 

By  the  terms  of  this  exemption,  banks 
and  Rnancial  institutions  selling  used 
cars  forfeited  as  collateral  on  consumer 
loans  also  need  not  comply  with  the 
requirements  of  the  Rule.  Various 
banking  representatives  have  requested 
that  this  exemption  be  extended  to  the 
affiliates  and  subsidiaries  of  banks  and 
rinancial  institutions.®’®  The  gravamen 
of  the  banks’  arguments  is  that 
confusion  will  occur  if  the  Rule  does  not 
explicitly  permit  banking  affiliates  and 
subsidiaries  to  conduct  the  same  type  of 
used  car  sales  as  the  banks  themselves 
may  conduct  without  coming  under  the 
Rule.  However,  the  Commission 
believes  that  the  record  does  not  include 
sufficient  evidence  to  determine  the 
extent  to  which  existing  banking 
‘  regulations  might  permit  financial 
institutions  to  engage  in  the  retail  sale  of 
used  cars  through  businesses  operated 
by  their  affiliates  and  subsidiaries. 
Therefore,  the  Commission  declines  to 
extend  the  exemption  for  hanks  to 
include  banking  affiliates  and 
subsidiaries.®’® 

Some  witnesses  appearing  in  the 
proceeding  argued  in  the  rulemaking 
record  that  fleet  sales  of  used  cars  are 


’"Staff  Report  at  408-415. 

’’’See  Motion  of  Consiimor  Bankers  Association. 
April  13. 1981:  American  Bankers  Association.  T- 
747.  While  we  are  mindful  of  the  Federal  Trade 
Commission  Act's  exclusion  of  banks  from  the 
Commission's  jurisdiction  under  Section  5.  the 
Commission  believes  that  subsidiaries  of  financial 
institutions  which  are  engaged  in  the  business  of 
selling  used  cars  are  covered  by  this  Rule. 

The  Commission  notes  that  these  issues  may 
be  more  appropriately  explored  in  the  context  of  an 
exemption  proceeding  under  Section  18(g)  of  the 
Federal  Trade  Commission  Act. 


not  made  in  a  retail  sales 
environment.®”  However,  the  record 
demonstrates  that  many  fleet  operators 
sell  significant  numbers  of  used  cars  to 
individual  consumers  at  retail.®’®  As  a 
result,  the  Commission  has  determined 
that  fleet  sales  should  remain  within  the 
coverage  of  the  Rule.  Fleet  operators 
remain  free  to  petition  the  Commission 
and  present  evidence  indicating  that  an 
exemption  would  be  appropriate. 

The  Commission  intends,  by  the 
exemptions  from  the  definition  of 
“dealer”,  to  remove  from  the  scope  of 
the  Rule  used  car  sales  where  the 
absence  of  a  retail  sales  environment 
substantially  diminishes  the  risk  of  the 
deceptive  practices  that  we  have  found 
to  be  characteristic  of  used  car  sales 
presentations. 

Section  455.1(c)(4)— “Consumer" 

This  subsection  defines  the  class  of 
persons  intended  to  be  the  direct 
beneHciaries  of  the  disclosures  required 
by  the  Rule.  The  deHnition  adopted  here 
extends  beyond  the  definition  of 
“consumer”  in  the  Magnuson-Moss 
Act  ®’®  and  in  other  product  information 
disclosure  statutes  ®®'’  to  include  any 
person  who  is  not  a  used  car  dealer.  The 
record  fails  to  establish  that  business . 
purchasers  in  general  are  more 
knowledgeable  than  other  consumers 
with  regard  to  mechanical  condition  and 
warranty  information.  The  Commission, 
absent  record  evidence  to  the  contrary, 
cannot  presume  that  those  purchasing 
used  cars  for  other  than  personal  use, 
particularly  small  businesses  that  may 
be  owned  and  operated  by  individuals, 
are  more  sophisticated  than  individual 
private  purchasers  with  respect  to  the 
warranty  coverage  that  may  be  provided 
or  the  mechanical  condition  of  used 
cars.  Moreover,  we  believe  that  a 
definition  of  consumer  which  would 
require  dealers  to  differentiate 
purchasers  on  the  basis  of  knowledge  or 
sophistication  in  the  area  of  used  cars 
would  unfairly  burden  used  car  dealers. 
It  is,  in  our  judgment,  extremely  difficult 
to  predict  who  is  likely  to  shop  at  a 
particular  used  car  lot  or  what  will  be 
the  level  of  sophistication  among  the 
various  persons  who  decide  to  buy.  To 
require  that  the  dealer  estimate  the 
sophistication  of  prospective  purchasers 
would  be  an  onerous  task  that  would 
unnecessarily  increase  a  dealer's  risk  of 


Staff  Report  at  415. 

*'•/</.  at  416. 

Under  Sections  101  (1)  and  (3)  of  the 
Mugnuson-Moss  Warranty  Act,  15  U.S.C.  2301  (1), 
(3),  a  "consumer"  means  a  buyer  of  any  product 
normally  used  for  personal,  family,  or  household 
purposes. 

**“  E.g.,  Consumer  Credit  Protection  Act,  15 
U.S.C.  1802. 


violating  the  Rule.  Therefore,  in  order  to 
insure  the  necessary  pre-sale 
availability  of  the  information 
disclosures  prescribed  in  the  Rule 
without  unduly  burdening  used  car 
dealers,  the  Commission  has  adopted  a 
more  inclusive  definition  of 
“consumer”.®®’ 

Sections  455.1(c)  (5),  (6),  (7)— 
“Warranty, "  “Implied  Warranty, "  and 
“Service  Contract" 

These  subsections  define  the  terms 
“warranty”,  “implied  warranty”,  and 
“service  contract”  in  a  manner  which 
conforms  to  the  definitions  of  those 
terms  in  the  Magnuson-Moss  Warranty 
Act.®*®  Persons  subject  to  this  Trade 
Regulation  Rule  should  be  aware  that 
the  provisions  of  the  Magnuson-Moss 
Warranty  Act  and  the  Commission’s 
Rules  interpreting  that  Act  are  fully 
applicable  to  any  written  warranty 
offered  in  connection  with  the  sale  of  a 
used  car.®®®  Persons  affected  by  this 
Rule  should  therefore  consult  the  terms 
of  the  Magnuson-Moss  Warranty  Act 
and  the  Commission’s  Rules  interpreting 
that  Act  for  a  clear  explanation  of  the 
duties  arising  under  that  Act. 

In  the  definition  of  “service  contract”, 
we  intend  to  clarify  our  intent  not  to 
regulate  service  contracts  in  those 
States  which  classify  such  contracts  as 
“repair  insurance”.  In  those  States, 
service  contracts  are  regulated  by  State 
insurance  authorities  and  are  therefore 
excluded  from  the  Commission’s 
jurisdiction  by  the  McCarran-Ferguson 
Act.®®^ 

Section  455.1(c)(8) — “You" 

The  term  “you”  in  the  operative 
sections  of  the  Rule  refers  to  used  car 
dealers^  However,  in  the  Used  Car 
Buyers  Guide  prescribed  by  the  Rule, 
“you”  refers  exclusively  to  the 
purchaser  of  a  used  car.  This  distinction 
is  recognized  in  the  deHnition  set  forth 
in  this  subsection.  The  Commission  has 
adopted  this  distinction  in  an  effort  to 


Certain  dealers  may  have  clientele  (e.g..  large 
businesses  that  regularly  purchase  used  vehicles) 
that  clearly  do  not  require  the  disclosures  provided 
by  the  Rule.  Although  the  Commission  believes  that 
these  dealers  are  few  in  number,  the  Commission 
would  consider  the  advisability  of  exempting  such 
dealers  from  the  Rule.  Therefore,  it  would  be 
appropriate  for  such  dealers  to  file  ,1  petition  for 
exemption  with  the  Commission  to  enable  the 
Commission  to  consider  these  specialized 
situations.  j 

’”15U.S.C.2301(6)(B).(7).(8).  * 

”’See.  e.g..  15  U.S.C.  2302-2308.  See  also  16  CFR 
Parts  700  (interpretations  of  Magnuson-Moss 
Warranty  Act);  701  (disclosure  of  written  consumer 
product  warranty  terms  and  conditions);  702 
(presale  availability  of  written  warranty  terms);  and 
703  (informal  dispute  settlement  procedures). 
"M5U.S.C.  1011. 
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clarify  and  simplify  the  Used  Car  Buyers 
Guide. 

Section  455.1(c)(9} — “Defect" 

This  section  dehnes  “defect”  for  the 
purposes  of  the  requirements  to  disclose 
known  defects  set  forth  in  Section 
455.2(c)  by  reference  to  Section  455.6. 
That  section  of  the  Rule  lists  those 
major  defects  that  must  be  disclosed  if 
known  to  the  dealer  at  the  time  of  sale. 
By  defining  “defect"  in  this  manner,  the 
Commission  intends  to  conHne  the 
scope  of  the  known  defect  disclosure 
requirement  in  Section  455.2(c]  of  the 
Rule — i.e.,  that  major  problems  that  may 
occur  in  used  cars  and  are  material  to 
the  consumer’s  purchasing  decision 
should  be  disclosed,  if  known. 

Section  455.2(a} — General  Duties 

The  Rule  requires  that  before  offering 
a  used  vehicle  for  sale  to  a  consumer, 
dealers  prepare  and  display  the  Used 
Car  Buyers  Guide  on  the  side  window  of 
the  vehicle.  This  placement  should 
attract  consumer  attention  without 
blocking  the  driver’s  line  of  sight  during 
a  test  drive  or  otherwise  interfering  with 
a  dealer’s  sales  presentation.^^®  The 
Rule  also  prescribes  the  precise  size, 
type  style,  and  format  of  the  window 
sticker.  In  the  Commission’s  opinion,  a 
uniform  method  of  disclosure  will 
alleviate  confusion  and  possible 
deception  which  might  result  from 
inconsistent  versions  of  the  Used  Car 
Buyers  Guide.  A  standardized  form  will 
also  minimize  the  risk  to  dealers  who 
might  otherwise  post  a  disclosure  form 
which  does  not  satisfy  the  Rule’s 
requirements  and  who  would  thereby 
subject  themselves  to  potential  liability. 

In  order  to  evaluate  the  effectiveness 
of  the  Used  Car  Buyers  Guide  in 
communicating  information  to 
consumers  concerning  a  used  car,  the 
Commission’s  staff  arranged  for  a  series 
of  consumer  comprehension  tests.®” 
Based  on  the  consumer  testing  results, 
the  Commission  has  incorporated  into 
the  final  Used  Car  Buyers  Guide  a 

”*The  list  of  defects  chosen  for  disclosure 
consists  of  serious,  latent  defects  involving  factors 
of  safety  and/or  expense.  The  Commission  does  not 
intend  this  definition  to  apply  to  any  other  actions 
regarding  product  defects  that  the  Commission  may 
take  in  other  contexts. 

’”The  Rule  also  permits  the  removal  of  the  Used 
Car  Buyers  Guide  for  purposes  of  a  test  drive.  See 
45S.2(a)(l). 

’’’Market  Facts  Inc.,  "Exploratory  Research  Into 
Consumer  Attitudes  Toward  the  used  Car  Buyers 
Guide,"  May  1981.  The  Commission  also  contracted 
for  consumer  testing  for  previous  versions  of  the 
Rule.  See  Hollander  Study  (August  1980)  and  Public 
Communications  center  Study  (December  1980), 
Attachments  to  Staff  Memorandum  to  the 
Commission,  Final  Recommendations  Concerning 
Used  Cur  TRR,  dated  January  14, 1961. 


variety  of  technical  changes  in  the 
graphic  design  of  the  Guide  and  the 
language  used  to  convey  the  various 
information  disclosures. 

As  explained  below,  the  used  Car 
Buyers  Guide  contains  several 
information  disclosures  that  the 
Commission  believes  to  be  necessary  to 
prevent  deception  in  the  used  car 
marketplace:  (1)  a  warning  concerning 
the  importance  of  obtaining  oral 
promises  in  writing;  (2)  a  listing  of  the 
major  systems  of  an  automobile;  and  (3) 
a  recommendation  that  consumers  ask 
about  a  pre-purchase  inspection 
opportunity. 

The  Used  Car  Buyers  Guide 
encourages  consumers  to  obtain  in 
writing  all  promises  made  in  connection 
with  a  use  car  sales  presentation.  This 
information  is  vital  to  consumers  who 
may  try  to  enforce  a  dealer’s  promises 
only  to  Hnd  that  promises  not  reduced  to 
writing  or  included  within  the  terms  of 
the  written  sales  contract  are 
unenforceable.  The  spoken,  promises 
warning,  therefore,  is  designed  to  reduce 
dealers’  oral  misrepresentations — and 
consumer  reliance  thereon — that  the 
record  demonstrates  occur  with 
frequency  in  the  use  car  market.®” 

Second,  the  Used  Car  Buyer  Guide 
lists  the  major  systems  in  an 
automobile.  The  Commission  has 
concluded  that,  in  order  to  benefit  from 
the  warranty  and  defect  disclosures 
required  by  the  Rule,  consumers  need  to 
be  aware  of  the  major  automotive 
systems  that  they  should  evaluate 
before  purchasing  a  used  car.  This  is 
especially  so  in  light  of  overwhelming 
record  data  indicating  lack  of  consumer 
knowledge  with  regard  to  mechanical 
condition  and  warranty  terms.  Such  lack 
of  knowledge  facilitates  dealers’ 
misrepresentations  regarding 
mechanical  condition  and  warranty 
terms.  By  prominently  displaying  this 
information  at  the  point  of  purchase,  the 
Used  Car  Buyers  Guide  will  provide 
consumers  with  a  valuable  frame  of 
reference  within  which  to  evaluate 
dealer  oral  representations  regarding 
mechanical  condition  and  warranty 
coverage. 

Third,  the  Used  Car  Buyer  Guide 
advises  consumers  to  ask  the  used  car 
dealer  about  the  possibility  of  pre¬ 
purchase  inspections.  Obtaining 
accurate  third-party  information 
concerning  the  mechanical  condition  of 
a  used  car  at  the  time  of  sale  is  an 
accurate  means  for  a  consumer  to 
determine  whether  the  dealer  has 
engaged  in  misrepresentation  or  failure 

"'See  Sections  II.A.l,  I1.A.2 supra. 


to  disclose  material  information  during 
the  transaction.*®* 

Section  455.2(b} — Disclosure  of 
Warranty  Informatian 

In  Section  109(b)  of  the  Magnuson- 
Moss  Act,  Congress  directed  the 
Commission  to  initiate  this  proceeding 
to  determine  the  need  for  ndes 
concerning  warranty  practices  in  the 
used  car  maricet.  As  summarized  in 
Section  II.A.1  of  this  Statement  of  Basis 
and  Purpose,  the  evidence  received  by 
the  Commission  during  the  rulemaking 
proceeding  demonstrates  that  because 
of  deceptive  dealer  practices,  consumers 
generally  have  little  understanding  of 
the  extent  of  warranty  coverage  (or  lack 
thereof)  accompanying  the  pui^ase  of  a 
used  car.  Consumers  Aerefore  do  not 
fully  anticipate  the  repair  costs  that  may 
accompany  the  ownership  of  a  used 
car.®*** There  is  also  substantial  evidence 
that  used  car  dealers  frequently 
misrepresent  or  fail  to  disclose  both  the 
terms  and  conditions  of  warranty 
coverage  offered  to  their  customers.**' 

The  Commission  has  determined  that 
the  least  burdensome,  most  economical 
means  of  insuring  the  availability  of 
adequate  used  car  warranty  information 
is  to  provide  consumers  with  point-of- 
purchase  disclosures.  Accordingly, 

§  455.2  of  the  Rule  imposes  on  used  car 
dealers  a  duty  to  fill  in  and  display  a 
Used  Car  Buyers  Guide  on  all  used  cars 
sold  to  consumers.  If  a  warranty 
accompanies  a  car  offered  for  sale,  a 
dealer  must,  under  the  Rule,  inform  the 
buyer  whether  the  warranty  is  full  or 
limited,  what  percentage  of  the  repair 
cost  the  dealer  will  pay,  the  systems 
covered  by  the  warranty,  and  the 
duration  of  the  warranty.  The  dealer 
must  also  indicate,  by  maiking  the 
correct  disclosure  on  the  Used  Car 
Buyers  Guide,  if  no  warranty 
accompanies  the  car  (i.e.,  the  car  is  sold 
“as  is”)  or  if  State  law  “implied 
warranties"  are  the  consumer’s  only 
form  of  postsale  protection.***  Finally, 
the  Rule  requires  each  dealer  to  indicate 
the  availability,  if  any,  of  a  service 
contract  covering  repair  costs.  It  is  the 
Commission’s  belief  that  this  warranty 
information,  when  displayed  on  the 
Used  Car  Buyers  Guide,  should  prevent 
the  failures  to  disclose  and  the 
misrepresentations  of  warranty 

***  See  Section  II  J)3  supra. 

’’■Staff  Report  at  2S1-30S. 

”•/</. 

’’’A  separate  “Implied  Warranties  Only" 
disclosure  is  prescribed  for  use  in  those  States  that 
prohibit  no  warranty,  "as  is"  sales  and  in  those 
instances  where  a  dealer  chooses  to  sell  a  aacd  car 
svith  neither  an  express  warranty  nor  an  "as  in" 
disclaimer. 
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coverage  documented  in  the  record.  It 
also  should  assist  consumers  in 
evaluating  the  long-term  cost  of  used  car 
ownership  and  thereby  reduce  the 
extensive  consumer  injury  that  results 
from  unanticipated  repair  costs. 

During  the  course  of  this  proceeding, 
the  Commission  considered  several 
different  methods  of  disclosing  the 
warranty  information  required  by  the 
Rule.  Because  of  the  many  different 
warranties  in  the  marketplace  and  the 
various  methods  of  describing  those 
warranties,  the  Commission  has 
adopted  a  disclosure  format  that 
provides  blank  spaces  for  the  dealer  to 
use  in  describing  the  systems  covered 
by  a  warranty  and  the  duration  of  that 
warranty.  However,  notwithstanding  the 
flexibility  afforded  by  this  method  of 
warranty  information  disclosure,  the  use 
of  shorthand  phrases  to  describe  the 
systems  of  a  car  (e.g.,  “drive  train”  to 
describe  the  engine,  transmission,  drive 
shaft,  and  differential)  is  prohibited  by 
Section  455.2(b)(2](ii)  of  the  Rule.  The 
record  reflects  that  shorthand  phrases, 
such  as  “drive  train"  or  “power  train”, 
are  used  by  dealers  to  connote  parts  of  a 
car  but  that  consumers  do  not 
understand  such  shorthand  terms  and 
are  therefore  not  able  to  assess  the 
value  of  a  warranty  offered  on  a  “drive 
train.”®”  Furthermore,  such  shorthand 
terms  do  not  convey  identical  meaning 
throughout  the  used  car  industry.®®^ 
Therefore,  while  the  Commission  wishes 
to  provide  flexibility  to  dealers  in 
describing  systems  covered  by 
warranties,  we  are  requiring  that  dealers 
spell  out  which  specific  systems  are 
covered  by  the  warranty. 

Some  dealers  may  wish  to  provide 
warranty  coverage  for  some  systems  of 
a  used  car  and  at  the  same  time  disclaim 
all  other  express  or  implied  warranty 
coverage  for  the  other  systems  of  the 
car.  In  addition,  some  dealers  may  wish 
to  list  on  the  Buyers  Guide  the  specific 
exclusions  from  the  warranty  coverage. 
Therefore,  a  dealer  may  use  the  space 
provided  for  the  warranty  disclosures  to 
write  in  such  disclaimers  or  exclusions. 

Section  455.2(c} — Major  Known  Defects 
Disclosure 

In  Section  455.2(c),  the  Rule  requires 
each  used  car  dealer  to  disclose  certain 
material  defects  known  to  the  dealer  at 
the  time  of  sale.  Specifically,  each 
dealer  must  use  the  space  provided  on 
the  Used  Car  Buyers  Guide  to  inform 
purchasers  of  any  of  the  defects  set  forth 
in  Section  455.6  of  the  Rule,  if  known  to 
the  dealer  at  the  time  of  sale.  The 
Commission  has  adopted  this 


Staff  Report  at  255,  nn.  17. 19;  287,  n.  85. 
“Vrf.  at  255-256.  nn.  18. 19. 


requirement  as  a  direct  response  to  the 
evidence  in  the  record  of  widespread 
failitre  by  dealers  to  disclose  material 
facts  concerning  the  mechanical 
condition  of  used  cars. 

Under  Section  455.2(c)  of  the  Rule, 
dealers  need  only  disclose  those  defects 
listed  in  Section  455.6  that  are  known  to 
them  at  the  time  of  sale.  The  definition 
of  “knowledge”  as  used  in  this  Rule  is 
set  forth  in  the  text  of  Section  455.2(c). 
However,  to  further  illustrate  the 
concept  of  “knowledge”  for  purposes  of 
this  Rule,  the  Commission  has  provided 
the  following  examples: 

Illustration  1 

At  an  auction,  a  used  car  dealer 
personally  inspects  a  vehicle  prior  to 
purchase  and  discovers  that  the  manual 
clutch  slips.  In  this  situation,  the  dealer 
has  knowledge  of  a  defect. 

Illustration  2 

At  an  auction,  a  used  car  dealer 
making  a  successful  bid  is  given  no 
opportunity  to  conduct  a  personal 
inspection  of  the  vehicle  purchased. 
Nevertheless,  the  auctioneer  informs  the 
dealer  that  the  manual  clutch  of  the 
vehicle  slips.  In  this  situation,  the  dealer 
has  knowledge  of  a  defect. 

Illustration  3 

A  used  car  dealer  employs  an 
independent  appraiser  who  road  tests 
and  visually  inspects  a  vehicle 
purchased  by  a  dealer  and  finds  that  the 
manual  clutch  slips.  In  this  situation,  the 
dealer  has  knowledge  of  a  defect. 

Illustration  4 

A  used  car  dealer  employs  mechanics 
who  recondition  the  visual  appearance 
of  used  cars  offered  for  sale  by  the 
dealer.  During  the  reconditioning  of  a 
vehicle,  one  of  the  dealer’s  mechanics 
notices  visible  leakage  from  the 
vehicle's  fuel  system.  In  this  situation, 
the  dealer  will  be  deemed  to  have 
knowledge  because  the  mechanic  is  an 
employee  of  the  dealer.  If  the  mechanic 
fails  to  report  this  information  to  the 
dealer,  and  the  dealer  fails  to  disclose 
the  defect  on  the  Buyers  Guide,  the 
dealer  will  be  held  liable  for  a  Rule 
violation. 

Illustration  5 

A  used  car  dealer  performs  no 
inspections  on  the  cars  he/she  offers  for 
sale.  Nevertheless,  the  dealer  sees  a 
trail  of  radiator  coolant  left  by  a  car 
recently  driven  onto  the  dealer’s  lot  for 
purposes  of  resale.  In  this  situation,  the 
dealer  has  knowledge  of  a  defect. 


Illustration  6 

A  used  car  dealer  performs  no 
inspections  on  the  cars  he/she  offers  for 
sale.  Nevertheless,  a  consumer  trades  in 
one  used  car  for  another  and  informs  the 
dealer  that  the  trade-in  had  required 
extensive  corrective  welding  of  its  frame 
following  a  40-mile-per-hour  head-on 
collision  with  a  large  truck.  In  this 
situation,  the  dealer  has  knowledge  of  a 
defect. 

Illustration  7 

A  used  car  dealer  performs  no 
inspections  on  the  cars  he/she  offers  for 
sale.  Nevertheless,  a  consumer  trades  in 
one  used  car  for  another  and  informs  the 
used  car  dealer  that  he/she  thinks  the 
ride  is  “rough.”  In  this  situation,  the 
dealer  does  not  have  knowledge  of  a 
defect. 

Illustration  8 

A  used  car  dealer  is  told  by  his 
mechanics  that  the  right  rear  door  is 
jammed  and  will  not  open.  The  dealer 
has  no  obligation  to  disclose  this  fact 
prior  to  sale  because  the  condition  of  the 
doors  is  not  among  those  defects  that 
must  be  disclosed  if  known. 

As  with  other  statutes  and  rules 
administered  by  the  Commission,  the 
Commission’s  staff  will  provide  informal 
advice  interpreting  the  requirements  of 
this  subsection  as  well  as  other 
requirements  of  the  Rule.  Further 
clarification,  if  necesary,  can  be 
obtained  from  the  Commission  through 
an  appropriate  request  for  an  advisory 
opinion  filed  under  Part  I  of  the 
Commission's  Rules  of  Practice. 

Sections  455.2(d-f) — Additional 
Disclosures 

A  number  of  the  Rule’s  additional 
disclosure  requirements  are  intended  by 
the  Commission  to  integrate  the 
information  provided  by  the  Used  Car 
Buyers  Guide  into  the  contract  of  sale 
between  used  car  dealers  and 
consumers  and  to  memorialize  on  the 
form  the  details  of  each  sales 
transaction  so  that  the  Buyers  Guide 
may  be  used  in  the  event  of  a  dispute 
between  buyer  and  seller. 

Sections  455.2(d} — Name  and  Address 
Sections  455.2(e) — Make  and  Model 

Section  455.2(d)  requires  the  name  and 
address  of  the  business  or  dealership 
selling  the  car  to  be  listed  on  the  Buyers 
Guide.  By  requiring  that  the  seller 
identify  in  writing  the  person 
responsible  for  selling  each  used  car  and 
making  the  disclosures  required  by  the 
Rule,  the  Commission  intends  to 
enhance  the  value  of  the  Used  Car 
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Buyers  Guide  as  evidence  in  the  event 
that  disputes  arise  between  buyers  and 
sellers.  The  same  purpose  is  served  by 
the  requirement  in  Section  455.2(e]  that 
the  dealer  disclose  on  the  Guide  the 
make,  model,  model  year,  and  vehicle 
identification  number  of  each  used  car. 

Sections  455.2(f) — Complaints 

The  rulemaking  record  indicates  that 
dealers  report  difficulty  in  controlling 
the  oral  representations  of  salespeople 
and  that  salespeople  often  are  not 
informed  of  material  facts  by  the 
dealer.®**  If  disputes  arise  over  Buyers 
Guide  disclosures,  consumers  must  be 
able  to  identify  the  person  responsible 
for  handling  consumer  complaints.  This 
is  especially  true  in  light  of  the  fact  that 
salespeople  in  the  used  car  business  are 
often  transient.®**  As  a  result.  Section 
455.2(f)  of  the  Rule  requires  each  dealer 
to  identify  on  the  Buyers  Guide  the 
person  to  contact  if  a  problem  arises 
after  sale. 

Section  455.3 — Incorporation  of  the 
Used  Car  Buyers  Guide  Into  Sales 
Contract 

To  insure  that  the  disclosures  made 
on  the  Used  Car  Buyers  Guide  are 
available  to  the  consumer,  §  455.3(a) 
provides  that  each  dealer  must  deliver 
to  the  purchaser  at  the  time  of  sale  a 
copy  of  the  Used  Car  Buyers  Guide 
containing  all  of  the  disclosures  required 
by  the  Rule  and  reflecting  the  agreed- 
upon  terms  of  warranty  coverage. 
Section  455.2(b)  provides  that  changes  in 
the  terms  of  warranty  coverage  must  be 
reflected  on  the  Buyers  Guide. 

Section  455.3(b)  of  the  Rule  further 
strengthens  the  importance  of  the  Used 
Car  Buyers  Guide  by  requiring  that  the 
information  on  the  window  form  be  * 
incorporated  by  reference  into  the  sales 
contract  for  each  used  car  sold.  By 
integrating  the  Used  Car  Buyers  Guide 
within  the  “four  comers”  of  the  used  car 
sales  contract,  the  Commission  intends 
that  the  Used  Car  Buyers  Guide  become 
part  of  the  written  agreement  between 
buyer  and  seller,  so  that,  in  the  event  of 
disputes  between  buyers  and  sellers,  the 
information  on  the  Used  Car  Buyers 
Guide  would  fall  outside  the  exclusions 
of  the  parol  evidence  rule  of  contract 
law. 

To  inform  consumers  that  the 
information  on  the  Buyers  Guide  is  a 
part  of  the  sales  contract  and  governs  in 
the  event  that  the  sales  contract 
contains  contradictory  terms,  §  455.3(b) 
contains  a  disclosure  that  must  be 
incorporated  into  all  sales  contracts. 

The  Commission  believes  that  the  sales 


»“/</.  at  103-109.  nn.  102-106. 
”*See.  e.g.,  Warwick,  TR  5380. 


contract  disclosure  will  clarify  for  both 
consumers  and  dealers  the  necessity  for 
the  information  on  the  Buyers  Guide  to 
accurately  reflect  the  terms  of  the  sale. 

By  requiring  the  addition  of  the 
specific  clause  into  consumer  sales 
contracts,  the  Commission  intends  to 
insure  that  the  protections  of  the  Rule 
are  available  to  consumers.  Thus,  we 
intend  that  consumers  who  are  injured 
by  dealer  deceptions  concerning  the 
disclosures  on  the  Buyers  Guide  could 
bring  breach  of  contract  actions,  since 
those  disclosures  are  a  part  of  the 
contract.  In  other  trade  regulation  mles, 
we  have  also  required  that  clauses 
reflecting  particular  consumer  rights  be 
added  to  consumer  contracts.®®’ 

Section  455.4 — Contrary  Statements 

As  noted  throughout  this  Statement  of 
Basis  and  Purpose,  the  Commission  has 
found  that  one  of  the  principal  consumer 
abuses  in  the  used  car  market  is  oral 
misrepresentation  concerning  the 
warranty  coverage  that  the  dealer 
intends  to  provide  after  the  time  of  sale 
and  the  mechanical  condition  of  used 
cars.  To  enhance  the  effectiveness  of  the 
written  disclosures  in  the  Used  Car 
Buyers  Guide,  the  Commission  has 
incorporated  into  Section  455.4  of  the 
Rule  an  explicit  prohibition  of  oral  or 
written  statements  or  other  practices 
which  alter  or  contradict  the  disclosures 
in  the  Used  Car  Buyers  Guide.  This 
provision  is  not  intended  to  interfere 
with  negotiations  between  dealers  and 
consumers  concerning  the  terms  and 
conditions  of  warranty  coverage. 
However,  any  final  warranty  terms 
agreed  upon  in  such  negotiations  must 
be  identified  in  the  sales  contract  and 
summarized  on  the  copy  of  the  Used  Car 
Buyers  Guide  given  to  Ae  buyer.®®* 

Section  455.5— Spanish  Languages  Sales 

Earlier  versions  of  Section  455.5  of  the 
Rule  had  required  that  the  Used  Car 
Buyers  Guide  be  in  the  language  in 
which  the  sale  is  conducted.  Such  an 
open-ended  requirement  could  have 
resulted  in  Buyers  Guide  translations  of 
varying  linguistic  quality  and  accuracy 
unless  the  Commission  were  to  publish 
official  Buyers  Guide  translations  in  all 
of  the  several  dozen  languages  used  in 
the  United  States.  The  evidence  in  the 
record  indicates  that,  besides  English, 
Spanish  is  the  language  most  frequently 
used  during  used  car  sales 


See,  e.g.,  Cooling-Off  Period  For  Door-to-Door 
Sales,  18  CFR  429;  Preservation  of  Consumers' 
Claims  and  Defenses  (Holder-in-Due-Course),  16 
CFR  433.  See  also  Arthur  Murray  Studio  of 
Washington  v.  FTC,  458  F.2d  622  (5th  Cir.  1972];  All- 
State  Industries,  Inc.  v.  FTC,  423  F.2d  423  (4th  Cir.) 
cert,  denied,  400  U.S.  828  (1970). 

Staff  Rejfbrt  at  313,  n.  122. 


transactions,®**  Therefore,  the 
Commission  has  decided  to  limit  the 
scope  of  Section  455.5  to  Spanish 
translations  of  the  Used  Cu  Buyers 
Guide  so  as  to  insure  that  Spanish¬ 
speaking  citizens  may  have  access  to 
the  Used  Car  Buyers  Guide  information. 
Where  the  sale  is  conducted  in  Spanish, 

§  455.5  requires  that  a  Spanish  version 
of  the  Used  Car  Buyers  Guide  be  posted 
and  provided  to  the  purchaser.  For  those 
dealers  who  sell  to  both  English  and 
Spanish-speaking  consumers,  both 
versions  of  the  Buyers  Guide  may  be 
posted. 

Section  455.6— Standards  for  Disclosure 
of  Certain  Known  Major  Defects 

Dealers  are  not  required  to  conduct 
inspections;  however,  they  are  required 
as  stated  in  §  455.2(c)  to  disclose  certain 
material  defects,  if  known  at  the  time  of 
sale.  In  this  subsection,  the  Commission 
has  defined  those  defects  that  must  be 
disclosed  in  the  event  that  a  dealer 
acquires  the  requisite  knowledge. 

The  definitions  set  forth  in  this  section 
of  the  Rule  establish  standards  by  which 
persons  with  knowledge  of  the  car  being 
offered  for  sale  may  determine  whether 
a  particular  automotive  system 
demonstrates  the  existence  of  a 
defect®**  A  dealer  should  find  that  a 
system  is  defective  if  it  fails  to  meet  the 
standards  established  by  the  test 
procedures  in  this  section,  or  any  other 
test  procedure  which  yields  results  that 
are  l^e  same  as  or  substantially  similar 
to  those  described  in  this  section.  Of 
course,  defects  must  only  be  disclosed  if 
the  dealer  knows  of  a  defect  as 
knowledge  is  defined  in  §  455.2(c). 

The  test  methodology  described  in 
§  455.6  defines  the  standard  of  reference 
by  which  used  car  dealers  are  to 
determine  the  existence  of  defects.  The 
defect  criteria  outlined  in  Subparts  (a)- 
(h)  are  adapted  from  standards  for 
determining  which  items  are  to  be 
marked  as  defective  or  “Not  OK"  under 
the  mandatory  used  car  inspection 
procedure  applicable  to  non-safety 
automotive  systems  in  the  state  of 
Wisconsin;  these  criteria  were  also 
utilized  in  earlier  rule  proposals  that 
would  have  included  an  inspection 
checklist  Substantial  information  in  the 
rulemaking  record  supports  the 


Id.  at  545,  nn.  15  and  16. 

Industry  conunents  have  objected  that  die 
term  “defect"  was  not  adequately  defined  in  diis 
proceeding.  See.  e.g.,  NIADA.  S-739  at  69;  NADA. 
S-738  at  186.  However,  thiou^iout  this  proceeding, 
the  discussion  of  defect  disclosure  centered  on  the 
two  existent  inspection  protocols  (DOT  and 
Wisconsin  discussed  herein). 
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adequacy  of  the  list  of  non-safety 
items.*"* 

The  inspection  procedures  in  Subparts 
(jHn)  are  based  on  test  methods 
prescribed  by  the  Department  of 
Transportation  for  automotive  safety 
systems.  Evidence  in  the  record 
demonstrates  that  these  DOT 
specifications  are  widely  accepted  as 
performance  standards.®"* The 
Commission  had  added  exhaust  system 
leakage  (Subpart  (i))  to  the  list  of  defects 
because  of  record  evidence 
demonstrating  the  relationship  of  the 
exhaust  system  to  vehicle  safety  and  the 
general  inability  of  purchasers  to 
recognize  defects  in  this  system  of  a 
car.*"* 

Although  some  witnesses  who 
testified  during  the  proceeding 
complained  that  these  criteria  are  too 
vague,*""  we  believe  that  the  record 
demonstrates  that  the  list  is  sufficiently 
concrete  to  enable  those  who  may  have 
knowledge  of  defects  to  decide  whether 
a  particular  item  satisfies  the  criteria.*"® 
For  example,  dealers  in  Wisconsin  who 
had  used  the  list  for  several  years 
testified  that  they  had  no  difficulty  in 
making  the  decisions  required  under  the 
Wisconsin  disclosure  law.*"* 

Finally,  the  Rule  provides  that,  when 
deciding  whether  a  defect  is  present, 
dealers  are  not  to  use  a  sliding  scale 
which  sets  lower  standards  for  vehicles 
beyond  a  certain  age  or  mileage.  The 
definitions  for  determining  whether  a 
specific  defect  exists  set  a  standard  for 
failure,  not  for  gradations  of 
acceptability.  Consequently,  the  age  of 
the  vehicle  is  irrelevant  to  the 
assessment  of  whether  the  car  satisfies 
the  defect  standard. 

Section  455.7 — Exemptions 

The  standards  for  state  exemptions 
set  forth  in  §  455.7(a)  conform  to  the 
congressional  directive  in  the  FTC 
Improvements  Act  of  1980  concerning 
state  exemptions  from  the  proposed 
Funeral  Industry  Trade  Regulation  Rule. 
The  Commission  will  assess  requests  for 
exemptions  from  state  agencies  by 
analyzing  the  state  requirement  in 
comparison  to  the  Rule.  The 


Staff  Report  at  153-154.  n.  194. 

Id.  at  144-162. 

“'/rf.  at  152-153. 

’“NADA.  T-740:  Wilcox,  dealer  organization.  T- 
700;  Marsh,  dealer  organization.  T-740;  Unfung, 
dealer,  TR  1662-63. 1669:  Clark,  dealer.  TR  1757; 
Sapp,  dealer  organization,  C-46  at  3. 

Staff  Report  at  147-159.  In  addition,  the 
standard  set  forth  in  this  Rule  is  a  “failed  to  meet" 
standard  and  alleviates  the  concern  of  various 
parties  that  consumer  confusion  might  be  created  by 
the  varying  conditions  (from  excellent  to  minimally 
“OK")  that  could  accompany  a  “pass"  (i.e.,  "OK") 
standard. 

‘"•Jr/,  at  157-159.  nn.  203-206. 


Commission  here  offers  no  opinion  as  to 
whether  there  are  any  state  or  local 
regulations  currently  in  effect  which  do 
provide  a  level  of  protection  as  great  as 
or  greater  than  that  provided  by  the 
Rule.  Instead,  qs  set  forth  in  §  455.7(b), 
the  Commission  will  determine  the 
appropriate  interrelationship  between 
the  Rule  and  state  regulation  on  a  case- 
by-case  basis  in  the  context  of  an 
exemption  proceeding  conducted 
pursuant  to  §  1.16  of  the  Commission’s 
Rules  of  Practice.  Appropriate  petitions 
for  exemption  made  by  state 
governments  will  be  evaluated  to 
determine  the  overall  level  of  protection 
to  consumers  and  whether  the  state 
scheme  that  offers  protection  as  great 
as,  or  greater  than,  the  Rule  is 
administered  and  enforced  effectively. 
Should  a  jurisdiction  be  granted  an 
exemption  under  this  section,  the 
Commission  intends  to  forego 
enforcement  of  the  Rule  in  that 
jurisdiction  while  the  exemption  is  in 
effect. 

Section  455.8 — Severability 

By  this  section,  the  Commission 
expresses  its  intention  that  each 
provision  of  the  Rule  is  separate  and 
severable.  If  one  or  more  parts  are  found 
to  be  invalid,  the  other  portions  of  the 
Rule  will  continue  in  effect 

IV.  Alternatives  Considered 

During  the  course  of  this  proceeding, 
both  the  Commission  and  staff  have 
considered  several  alternatives  to  the 
current  Rule.  Each  of  the  variations  has 
involved  warranty  disclosure,  including 
an  explanation  of  “as  is”  sales,  a  list  of 
major  mechanical  systems,  a  disclosure 
of  known  defects,  and  a  spoken 
promises  warning.  The  record  contains 
ample  evidence  to  support  each  of  these 
features  in  any  rule  designed  to  address 
the  problems  of  oral  misrepresentation 
of  warranty  terms  and  condition  of  cars 
offered  for  sale  which  result  in 
consumer  injury  in  the  form  of 
unanticipated  repair  costs.*"* 

The  options  considered  differ 
principally  in  how  they  treat  the  issues 
of  inspection  and  the  disclosure  of 
additional  information  on  the  condition 
of  the  cars.  Those  alternatives  were: 

1.  Mandatory  Inspection. 

2.  Optional  Inspection. 

3.  Mandatory  Third-Party  Inspection. 

4.  Cooling-off  Period. 

5.  Disclosure  of  Prior  Use. 

6.  Disclosure  of  Odometer  Accuracy. 

7.  Disclosure  of  Estimated  Repair 
Costs. 

8.  Disclosure  of  Prior  Repairs. 


For  thi.s  reason  the  Commission  rejected  the 
alternative  of  issuing  no  rule. 


9.  Disclosure  of  Flooded  or  Wrecked 
Vehicles. 

A.  Mandatory  Inspection.  The 
Commission  considered  and  rejected  a 
staff  recommendation  that  would  have 
required  dealers  to  inspect  all  used  cars 
and  disclose  the  results  of  the 
inspection.*"*  The  disclosure  would  have 
involved  a  checklist  in  which  each 
major  mechanical  system  was  to  be 
checked  “OK"  or  “Not  OK”,  together 
with  an  indication  of  the  reason  for  any 
“Not  OK”  checks.  Dealers  would  have 
been  required  to  follow  a  specified 
inspection  protocol  when  performing 
inspections.  The  staff  felt  that  this 
approach  would  directly  address  the 
problem  of  dealer  misrepresentation  of 
mechanical  condition.  Under  this 
alternative,  buyers  would  have  had  a 
specified  number  of  days  to  report  any 
problems  with  “OK”  systems. 

Industry  members  expressed  concern 
about  the  increased  post-sale  liability 
that  would  be  incurred  by  dealers  who 
checked  systems  “OK”,  since  during  the 
period  to  report  problems  dealers  would 
be  responsible  for  repairing  any  defects 
in  systems  marked  “OK”.*"*  In  addition, 
because  “OK”  checks  in  effect  created 
warranties  under  state  law,  some 
industry  members  questioned  whether  a 
rule  that  required  dealers  to  inspect  and 
check  “OK”  where  appropriate  would 
contravene  the  intent  of  Congress  in 
§  102(b)(2)  of  the  Magnuson-Moss 
Warranty  Act,  which  explicitly  prohibits 
the  Commission  from  mandating 
warranties.*®* 

There  was  also  concern  by  dealers 
and  dealer  organizations  that  dealers’ 
cost  of  operation  would  increase  under 
a  mandatory  plan;*®*  that  is.  that  dealers 
wopld  have  to  pay  for  the  inspection  of 
each  car  offered  for  sale  and  would  pass 
those  costs  on  to  the  buyer  in  the  form 
of  higher  selling  prices  for  cars.*®*  Such 
a  result  would  not  have  been  dictated 
by  market  forces  but  would  have  been 
uniformly  required  for  every  used  car  as 
a  result  of  government  intrusion  into  the 
marketplace. 

^‘•This  determinalion  occurred  at  the  October  11. 
1979  meeting. 

’’“See  NIADA,  S-739,  at  44.  88. 101;  Wilkerson,  S- 
588;  Gadwin.  S-624;  Suvan.  S-489:  Roland.  S-553. 
See  also.  NIADA,  S-739  at  88;  Murphy.  S-708  at  1: 
Knauf,  S-410  at  1. 

’“NADA,  S-738  at  62-77;  AAA.  S-633  at  2; 
NIADA,  S-739;  Hart.  S-562;  Delaware  Valley  Auto 
Dealers  Association,  S-461;  Texas  Independent 
Automobile  Dealers  Association.  S-100^  Virginia 
Independent  Automobile  Dealers  Association,  S- 
1023. 

NADA.  S-73e:  NIADA.  S-739;  Texas 
Independent  Automobile  Dealers  Association,  S- 
1006:  Patnode,  S-999;  Bryson.  S-378;  Suvan.  S-489. 

’’’Virginia  Independent  Automobile  Dealers 
Association.  S-1023;  Smith,  S-970;  Mitchell.  S-569; 
Carter.  S-615;  Hawley.  S-980. 
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The  issue  of  the  costs  of  inspection 
was  addressed  extensively  in  the 
record.  The  staff  believed  that  because  a 
majority  of  dealers  currently  inspect 
cars,  inspection  costs  for  most  dealers 
would  not  increase.®” Furthermore,  for 
those  dealers  who  did  not  currently 
inspect,  staff  projected  a  cost  range  of 
only  $15-30  per  car.*** 

While  the  mandatory  inspection 
proposal  was  favored  by  many 
consumer  organizations,*®*  the 
Commission,  in  light  of  the 
aforementioned  concerns,  determined 
that  this  remedial  approach  was  not 
feasible.  The  Commission  believed  that 
other  effective  remedial  alternatives 
were  available  and  would  be  less 
burdensome. 

B.  Optional  Inspection.  Under  the 
optional  inspection  alternative,  dealers* 
would  have  been  required  to  post  a 
window  sticker  with  a  list  of  mechanical 
systems  as  under  mandatory  inspectioiu 
However,  the  checklist  would  have  had 
an  additional  column,  “No  Rating”  (“We 
Don’t  Know’’).  ***  The  dealer  would  have 
been  under  no  obligation’ to  inspect  If  a 
dealer  chose  not  to  inspect,  the 
mechanical  systems  could  simply  be 
checked  “No  Rating.”  Additionally,  if 
the  dealer  inspected  and  found  a  system 
not  to  be  defective,  but  did  not  want  to 
assume  liability  for  its  condition,  the 
dealer  could  also  check  “No  Rating.” 
This  alternative  would  have  given  the 
dealer  the  flexibility  to  determine 
whether  or  not  to  inspect  as  well  as 
whether  or  not  to  assume  responsibility 
for  the  condition  of  non-defective 
systems.  If.  however,  the  dealer  did 
inspect  or  otherwise  discovered 
specified  systems  to  be  defective,  he  or 
she  would  have  had  to  disclose  such 
systems  as  “Not  OK”  and  delineate 
what  the  particular  problem  was. 

The  Commission  ultimately  rejected 
an  optional  inspection  approach 
because  of  several  concerns  expressed 


’“See  Staff  Report  at  213-241. 

However,  one  dealer  association  conducted  a 
survey  of  merhanics  which  produced  a  cost  of 
inspection  ranging  from  $25  to  $250  per  car.  See 
post-record  comment  of  NIADA.  T-742  at  Appendix 
III.  See  generally  NIADA,  S-739;  Whetman,  ^790; 
Texas  Independent  Automobile  Dealers 
Association,  S-093. 

“‘See  AOAC,  T-708;  CALPIRG.  T-727  at  1: 
Center  for  Auto  Safety,  T-733;  NCLC.  T-833; 
Newton,  T-316;  Pfeffer,  T-371;  Ranstrom,  T-508; 
Carter,  T-596. 

“‘In  the  version  of  the  optional  inspection  rule 
published  in  the  August  7, 1980  Federal  Register,  the 
column  indicating  that  a  car  had  not  been  inspected 
and  that  the  dealer  was  making  no  promises  about 
condition  was  called  “We  Don't  Know."  Technical 
comments  suggested  that  “We  Don't  Know"  carried 
pejorative  connotations.  Therefore,  staff 
recommended  that  that  column  be  labeled  “No 
Rating."  See  staff  Memorandum  to  the  Commission. 
Final  Recommendations  concerning  Used  Car  TRR 
dated  January  14, 1981,  at  17-18. 


by  consumer  groups  and  industry 
representatives.***  First,  some  groups 
expressed  concern  that  an  optional 
inspection  rule  would  detract  from 
warranty  disclosures,  especially  those 
relating  to  “as  is”  sales,  by  focusing  the 
buyer’s  attention  on  the  condition  of 
individual  components  at  the  time  of 
sale  rather  than  on  the  dealer’s 
continuing  responsibility — if  any — for 
post-sale  repairs.***  Others  were 
concerned  that  a  simple  “OK”/"Not 
OK”/“No  Rating”  evaluation  system 
might  not  clearly  and  accurately 
communicate  a  car’s  individual 
condition  and  thus  could  lead  to 
consumer  confusion  and,  perhaps,  even 
deception.®**  Some  believed  that  if 
dealers  of  older  and  cheaper  used  cars 
chose  not  to  inspect,  checked  “no 
rating”  and  sold  “as  is”  with  no 
warranty,  the  consumer  could 
conceivably  be  harmed  by  an  optional 
inspection  rule,  since  the  “no  rating” 
option  could  undermine  a  consumer’s 
attempt  through  litigation  to  enforce  oral 
dealer  promises  about  condition.*®* 

The  question  was  also  raised  as  to 
whether  the  optional  inspection 
approach  would  provide  consumers  with 
useful  information.  A  number  of 
commentators  believed  that  dealers, 
particularly,  in  “as  is”  sales,  would 
simply  mark  all  systems  “No  Rating”.*** 
In  addition,  there  was  some  concern 
about  the  cost  of  an  optional  inspection 
approach.  Dealers  and  dealer 
organizations  claimed  that  the  cost  of 
inspection,  even  on  an  optional  basis, 
would  be  high,  and  that  consumers 
would  ultimately  shoulder  those  costs 
through  higher  used  car  prices.*®* 

In  light  of  all  of  the  problems  raised 
concerning  the  optional  inspection  rule, 
the  Commission  has  decided  to  fashion 


“’The  Commission  tentatively  adopted  the 
optional  inspection  approach  at  the  May  16, 1980 
meeting. 

“‘Many  commentators  stated  that  buyers  would 
not  understand  that  an  “OK”  check  identifled  a 
condition  at  the  time  of  sale  rather  than  a  warranty 
of  future  performance.  See  AOAC,  T-708 
(Appendices  B-6.  B-9.  B-12):  CALPIRC,  T-733  at  29: 
CAS.  T-733:  NCLC  T-833  at  14-15:  NADA.  T-740  at 
26:  NIADA,  T-742  at  21-22. 

“’See  AOAC,  T-700;  CALPIRG.  T-727  at  8-12, 34; 
CAS,  T-733;  Cuellar.  T-238;  Strickland.  T-678; 
NADA.  T-740;  NADA  T-740  at  18-ia  33;  NIADA. 
T-742  at  14-15,  25. 

““AOAC,  T-708  at  16  (Appendix  B-6J;  CALPIRG. 
T-727  at  1,  31-32;  Kaufman,  T-150;  Cuellar,  T-23a; 
Hartman.  T-287;  NADA,  T-740  at  31;  Stokes,  T-567. 

AOAC,  T-708  at  7-15A;  CALPIRG,  T-727  at  15- 
18,  CAS,  T-733:  NADA  T-740  at  21:  Merrill-Wahus, 
T-165:  Carter,  T-ee. 

•“  Berrier,  T-699(b);  NADA.  T-740  at  22;  NIADA, 
T-742  at  5,  9.  The  dealer  arguments  concerning  costs 
were  counterbalanced  against  the  evidence  that  in 
Wisconsin,  after  implementation  of  a  mandatory 
inspection  law,  the  costs  of  inspections  to  more  than 
two-thirds  of  the  dealers  did  not  rise.  See,  e.g.,  HX 
164(A)  at  V-8. 


in  its  place  a  remedy  that  provides 
effective  relief  from  the  deceptions 
documented  in  the  record  in  a  manner 
less  intrusive  than  the  optional 
inspection  rule. 

C.  Mandatory  Third-Party  Inspection 
Opportunity.  The  staff  consider^  but 
did  not  recommend,  a  mandatory  pre¬ 
sale  third-party  inspection  opportunity 
for  consumers.***  Under  this  alternative, 
dealers  would  have  been  required  to 
allow  consumers  to  take  the  car  off  the 
lot  for  purposes  of  obtaining  a  third- 
party  inspection;  consumers  would  have 
been  assured  the  availability  of 
independent  diagnostic  analysis. 
However,  record  comments  suggested 
such  a  rule  would  result  in  increased 
costs,  including  increased  insurance, 
personnel  time  and  the  possible  need  to 
reinspect  certain  systems.  Consumers 
would  thus  face  the  direct  costs  of 
inspection,  as  well  as  the  likely  pass¬ 
through  by  the  dealer  of  his  or  her  costs. 
Because  of  the  potential  costs  involved 
in  a  mandatory,  third-party  inspection 
opportunity,  the  staff  did  not 
recommend  that  the  Commission  include 
such  a  requirement  in  the  final  rule. 

D.  Cooling-Off  Period.  Some  consumer 
organizations  recommended  that  a 
cooling-off  period  be  added  to  the 
optional  inspection  rule.***  The  cooling- 
off  period  would  only  apply  to  vehicles 
that  had  not  been  inspected.  Its  purpose 
was  to  give  purchasers  of  vehicles  ^t 
had  not  been  inspected  an  opportunity 
to  discover  defects  on  their  own  and  to 
give  dealers  an  incentive  to  inspect  in 
order  to  avoid  the  cooling-off  period. 

The  staff  rejected  the  cooling-off  period 
alternative  because  it  appeared  to  have 
significant  costs  and  uncertain 
benefits.*** The  costs  to  dealers  included 
those  arising  from  the  danger  of  theft 
the  consumer’s  use  of  the  vehicle  as  a 
free  rental  car  of  for  “joy-riding", 
uncertainties  in  financing  arrangements 
(decreasing  the  rate  of  inventory 
turnover  or  increasing  the  dealer's 
capital  requirements),  increases  in 
insurance  rates,  repeated  detailing 
expenses  and  repeated  inspection 
expenses.  If  dealers  attempted  to 
recover  these  exists  through  a  user  fee  to 
consumers  who  returned  (»rs,  the 
effectiveness  of  the  cooling-off  period 
would  have  been  reduced  since 
consumers  would  have  little  ecxmomic 
incentive  to  rescind.  Thus,  the  staff 
believed  that  other  alternatives  would 
be  more  effective,  less  costly,  and  less 


*“  See  Staff  Report  at  87-82,  nn.  80-83;  41  FR 
1091-1092  (1976). 

*•  CALPIRG.  T-727  at  2;  CAS,  T-733-  Other 
witnesses  suggested  vaiying  time  periods.  Staff 
Report  at  183,  nn.  245-248. 

Staff  Report  at  185-190 
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intrusive  than  the  cooling-off  period.  The 
Commission  did  not  consider  a  cooling- 
off  provision  a  viable  option,  and 
therefore  the  issue  of  a  cooling-off 
period  remedy  was  not  discussed  by  the 
Commission  as  an  alternative  to,  nor  in 
conjunction  with,  the  inspection  options. 

E.  Disclosure  of  Prior  Use.  The  Final 
Staff  Report  recommended  that  the 
Commission  include  a  disclosure  of  a 
car’s  prior  use  on  the  Buyers  Guide.®®* 
“Prior  use”  refers  to  the  manner  in 
which  a  car  was  used  prior  to  being 
offered  for  sale  on  the  used  car  lot — e.g., 
as  a  taxi,  rental  car,  police  car,  etc.  hi 
the  Final  Staff  Report,  the  staff  proposed 
that  each  of  these  “prior  uses”  be  listed 
on  a  window  sticker  and  that  the  dealer 
check  an  appropriate  box. 

At  the  October  11, 1979  meeting,  the 
Commission  rejected  the  disclosure  of 
prior  use  because  it  believed  that  staff 
had  failed  to  demonstrate  that 
consumers  were  injured  when  prior  use 
was  not  disclosed.  The  Commission 
stated  that,  while  it  appeared  prior  use 
was  material  to  consumers,  the  record 
did  not  sufficiently  demonstrate  that 
disclosure  of  prior  use  provided 
consumers  with  an  accurate  indication 
of  a  car's  mechanical  condition.®*’ 

F.  Disclosure  of  Odometer  Accuracy. 
The  Final  Staff  Report  recommended 
that  the  Commission  include  mileage 
disclosure  on  the  Buyers  Guide,®**  even 
though  it  duplicated  federal  law.®*® 
Staffs  arguments  focused  on  the  fact 
that,  under  the  law,  disclosure  need  not 
be  made  until  the  time  of  sale,  which 
often  occurs  in  a  pressure  situation  with 
the  consumer  confronted  by  a  number  of 
forms.  Therefore,  consumers  did  not 
always  read  the  odometer  disclosure 
form.  Staff  also  stated  that  the  repeated 
disclosure  on  theiBuyers  Guide  was 
minimally  burdensome  since  the  dealer 
simply  had  to  copy  readings  from  the 
odometer  disclosure  form. 

The  Commission  disagreed.  On 
October  11, 1979,  it  rejected  staffs 
proposal  primarily  because  it  duplicated 
federal  law  and  therefore  appeared 
unnecessary.®’® 

G.  Disclosure  of  Estimated  Repair 
Cost.  In  the  Final  Staff  Report,  staff 
proposed  that  dealers  be  required  to 
disclose  estimated  costs  of  repair  for 


““/t/.  at  337-383. 

^’This  point  was  raised  by  several 
commentators.  NADA,  S-738:  American  Car  Rental 
Association.  9-738;  Consumer  Bankers  Association. 
S-737. 

'•"‘Staff  Report  at  384-391. 

““Motor  Vehicle  Cost  Savings  Act.  15  U.S.C. 
198a(a)(l|.  Further,  the  seller  must  disclose  that  the 
actual  mileage  is  “unknown"  if  he  or  she  knows  the 
reading  is  different  from  the  vehicle's  true  mileage. 
15  U.S.C.  1988(a)(2). 

'™NADA.  S-738  at  198,  200;  Tooraen,  S-517  at  2; 
Sosa.  S-579  at  1;  Tongren,  S-525  at  4. 


items  checked  “Not  OK.”  ®’‘  Staff 
believed  that  such  a  disclosure  would 
enable  dealers  to  reveal  to  mechanically 
unsophisticated  consumers  the  true 
impact  of  the  “Not  OK”  check.  However, 
at  the  May  16, 1980  meeting,  the 
Commission  rejected  the  staffs 
recommendation.  The  Commission 
decided  that  a  disclosure  of  the 
estimated  range  of  cost  would  not 
provide  meaningful  repair  information  to 
consumers,  since  mechanics  could  not 
be  specific  about  repairs  for  problems 
not  fully  diagnosed.  The  Commission 
was  also  concerned  about  the  cost  of 
ascertaining  what  precise  repairs  might 
be  necessary.®’* 

H.  Disclosure  of  Prior  Repairs.  The 
initial  rulemaking  notice  on  January  6, 
1976  included  a  proposed  rule  provision 
which  would  have  required  a 
description  of  repair  work  performed  by 
used  car  dealers.®’®  Staff,  however, 
recommended  dropping  the  proposed 
disclosure  of  prior  repairs  because  there 
was  no  record  evidence  to  support  a 
finding  that  prior  repairs  are  reliable 
indicators  of  current  mechanical 
condition.  Moreover,  since  consumers 
consider  prior  repairs  to  be  a  negative 
attribute,  disclosare  of  prior  repairs 
would  have  reduced  dealer  incentive  to 
make  such  repairs.  Finally,  the  record 
indicates  that  most  consumers  could  not 
make  effective  use  of  repair  information 
because  they  lack  the  technical 
expertise  to  distinguish  repairs  which 
might  indicate  more  serious  problems 
from  repairs  which  actually  improve  the 
value  of  the  vehicle.  The  Commission 
agreed  with  staffs  recommendation  to 
eliminate  the  proposed  prior  repair 
disclosure.®’* 

I.  Disclosure  of  Flooded  or  Wrecked 
Vehicles.  The  Final  Staff  Report 
recommended  that  the  Commission 
include  a  disclosure  that  vehicles  had 
been  flooded  or  wrecked  and 
established  as  an  insurance  “total 
loss”.®’®  In  staffs  view,  the  record 
established  that  such  vehicles  are  not 
desired  by  consumers  and  are  often 
mechanically  inferior  to  vehicles  which 
have  not  been  wrecked  or  flooded. 
However,  the  Commission  decided  at 
the  May  16, 1980  meeting  that,  because 
insurance  companies  base  their  decision 


Staff  Report  at  187-68. 

“’“See  Rork,  S-16  at  1;  Connors,  S-6o3  at  2; 
Glahedge,  S-678  at  2. 

“”41  FR  1089  (1976), 

“’•This  occurred  at  the  October  11, 1979  meeting. 

“’“Staff  Report  at  160-164.  Cars  that  are  subjected 
to  flood  damage  in  one  state  are  often  shipped  out 
of  state  for  sale  and  sold  without  informing  the 
consumer  of  damage  incurred.  In  the  case  of 
"wrecked"  vehicles,  insurance  companies  consider 
the  car  a  total  loss  when  estimated  repairs  exeed 
the  vehicle's  market  value. 


as  to  whether  a  car  is  totalled  on  the 
market  value  of  the  car,  and  not 
exclusively  upon  the  amount  of  damage, 
the  information  provided  could  result 
either  in  unjustifiable  depreciation  in  the 
value  of  a  car  or  in  a  failure  to  disclose 
severe  damage.®’® The  provision  for 
disclosure  of  the  fact  that  a  vehicle  had 
been  flooded  or  wrecked  was  therefore 
deleted  from  the  rule. 

V.  Economic  Impact  on  Small 
Businesses  and  Consumers 

A.  Analysis  of  the  Used  Car  Rule — 
Projected  Benefits,  Costs,  and  Effects. 

As  set  forth  earlier,  the  Rule  comprises 
six  components — three  affirmative 
disclosure  requirements  relating  to  the 
specific  vehicle  (a  disclosure  of 
warranty  information,  of  the  meaning  of 
an  “As  Is”  sale,  and  of  certain  major 
known  defects)  and  three  other  general 
information  disclosures  (a  spoken 
promises  warning,  a  major  systems  list, 
and  a  pre-purchase  inspection  notice). 
Each  element  is  designed  to  remedy 
particular  abuses  reflected  in  the 
rulemaking  record  and  thus,  to  a  certain 
extent,  is  segregable  from  the  whole  for 
the  purposes  of  analyzing  projected 
benefits,  costs  and  effects  of  the  Rule. 

However,  certain  of  the  projected 
benefits  and  costs  may  not  be  readily 
segregable,  and  therefore  are  more 
appropriately  attributable  to  the  Rule  as 
a  whole,  rather  than  to  any  particular 
element  of  the  Rule.  For  example,  the 
Commission  expects  that  the  disclosures 
required  by  the  Rule  will  reduce  dealer 
misrepresentations,  consumer  reliance 
on  such  misrepresentations,  and  the 
consumer  injury  that  occurs  from  paying 
unexpected  repair  costs  and  prices  that 
fail  to  reflect  the  true  condition  of  the 
vehicle.  Such  beneflts  are  likely  to  arise 
from  the  impact  on  the  market  of  the 
entire  Rule,  rather  than  from  the  impact 
of  any  one  particular  element. 

The  direct  cost  of  providing  used  car 
information  required  under  the  Rule  is 
minimal.  The  dealer  need  only  obtain 
the  Buyers  Guide  forms,  and  complete 
them  with  readily  available  information. 
The  Rule  would  not  prevent  any  car, 
with  or  without  any  warranty,  in  any 
condition  from  being  sold.  Seen  from 
this  perspective,  the  costs  of  the  Used 
Car  Rule,  insofar  as  it  functions  as  a 
disclosure  device,  are  minimal. 

We  now  proceed  to  an  analysis  of 
each  component  of  the  Rule 
individually. 

1.  Disclosure  of  Availability  and 
Scope  of  Warranty  Coverage.  The  Rule 


“’“See  generally  Jones,  Alabama  Automotive 
Dismantlers  &  Recyclers  Association,  S-202;  Vorhof, 
Foreign  Auto  Salvage,  S-268. 
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addresses  dealer  practices  that  deceive 
consumers  and  create  consumer 
confusion  with  respect  to  warranty 
coverage  and  service  contract  terms.®’’ 
The  record  clearly  demonstrates  that 
dealers  orally  misrepresent  the  terms  of 
written  warranties  and  service 
contracts.®’®  In  some  cases,  salespersons 
deceptively  refer  to  “good  warranty"  or 
"full  guarantee”  when  the  warranty 
coverage  offered  is  severely  limited.®’® 
The  allocation  of  repair  responsibility 
and  the  duration  of  the  warranty  are 
often  overstated  or  not  clarified.®*®  In 
addition,  warranty  information  may  not 
be  available  for  use  in  the  consumer’s 
purchasing  decision  since  warranty 
terms  are  often  not  made  known  to 
consumers  until  after  they  have  decided 
to  purchase.®*'  For  example,  results  from 
one  study  showed  that  warranty 
documents  failed  to  describe  the  items 
that  the  dealer  would  repair  in  24 
percent  of  the  cases;  the  dealer’s  share 
of  the  repair  cost  was  not  disclosed  19 
percent  of  the  time.**®  Another  study 
found  discrepancies  between  the  verbal 
and  written  warranty  in  34  percent  of 
the  cases  where  test  shoppers  actually 
saw  the  warranty.®** 

The  warranty  disclosure  adopted  by 
the  Commission  addresses  these 
problems.  The  shopper  will  be  able  to 
readily  ascertain  which  mechanical 
systems  are  warranted,  for  how  long, 
and  how  costs  of  repair  will  be  allocated 
between  the  buyer  and  the  used  car 
dealer.  . 

a.  Benefits.  The  Rule  is  designed  to 
provide  consumers  with  pre-sale 
disclosures  of  material  information 
regarding  warranties  at  a  time  prior  to 
the  closing  of  the  sales  contract.  The 
Commission  believes  that  clear  and 
accurate  disclosures  of  post-sale  repair 
responsibilities  at  the  point  of  purchase 
will  provide  an  effective  remedy  for  the 
consumer  injury  resulting  from  dealer 
misrepresentations  of  warranty 
coverage. 

If  consumers  have  accurate 
knowledge  of  what  the  dealer  will  pay 
in  case  the  consumer  encounters 
problems  after  the  sale,  unanticipated 
repair  costs  and  the  consumer  injury 
that  results  therefrom  should  be 
reduced.  With  warranty  information 
available  at  the  point  of  sale,  the 


Staff  Report  at  280-90. 
at  303-05. 

’’•Presiding  Officer’s  Report  at  35. 

•“Staff  Report  at  284.  The  SRL  Study 
demonstrates  a  high  percentage  of  confusion  over 
the  dealer's  share  of  repair  costs.  HX  160(A)  at 
Appendix  C.  Question  23  A  and  B. 

••'  Staff  Report  at  282. 

••’SRL  Study,  HX  160(A),  Appendix  C.  Questions 
23A,  23B. 

’“CALPIRG,  HX  82  at  17. 


consumer  will  be  better  able  to  make 
accurate  assessments  of  the  probable 
ownership  costs  (purchase  price  plus 
repair  costs)  of  a  car  prior  to  making  a 
purchase  decision.®** 

The  window  sticker  will  provide 
consumers  with  an  additional  source  of 
information  on  warranty  coverage 
which  they  can  use  as  a  check  against 
which  to  measure  any  oral 
representations  by  the  dealer  about  the 
warranty.  With  the  disclosure  on  the 
window  sticker,  consumers  can  compare 
the  terms  of  the  written  warranty 
document.  Thus,  the  Commission 
believes  dealers  will  be  less  likely  to 
misrepresent  warranty  coverage.  At  the 
same  time,  consumer  reliance  on  any 
oral  warranty  promises  should  be 
reduced. 

Disclosure  of  warranty  terms  also 
provides  another  sort  of  benefit.  The 
terms  of  the  warranty  will  frequently 
provide  information  to  the  consumer 
about  the  condition  of  the  car,  since 
consumers  are  likely  to  use  the  strength 
of  the  car’s  warranty  as  a  signal 
indicating  the  dealer’s  evaluation  of  the 
oar’s  mechanical  condition.  For 
example,  a  strong  warranty  may  signal 
the  consumer  that  the  dealer  has 
confidence  in  the  condition  of  the  car. 
On  the  other  hand,  a  warranty  that  does 
not  cover  the  brake  system  may  lead  a 
shopper  to  question  the  condition  of  the 
brakes.*®*  In  general,  the  lack  of  a 
strong  warranty  may  serve  to  arouse 
buyer  suspicions  concerning  mechanical 
condition  and  may  encourage  some 
buyers  to  seek  third-party  inspections. 

Warranty  disclosures  made  early  in 
the  transaction  thus  will  make  it 
possible  for  consumers  to  use  warranty 
information  to  weigh  the  relative 
importance  of  the  warranty  coverage, 
the  condition  of  the  car,  and  the  price 
they  are  willing  to  pay  for  it.  However, 
to  be  used  effectively,  such  disclosures 
must  be  made  available  at  a  time  prior 
to  the  signing  of  the  sales  contract.  If 
warranty  information  is  not  available 
until  late  in  the  transaction,  the  buyer 
has  little  opportunity  to  utilize  the 
information  which  the  terms  of  the 
warranty  convey.  There  is  little  chance 
for  the  final  agreement  between  buyer 
and  seller  to  reflect  the  buyer’s  desire 
for  specific  warranty  terms  or  the 
relative  value  he  or  she  attaches  to 


’•’The  record  indicates  that  some  buyers  do 
bargain  over  warranty  coverage.  Although  the 
magnitude  of  such  bargaining  efforts  is  difficult  to 
determine,  the  Commission  expects  it  to  increase 
when  buyers  have  more  accurate  information  about 
the  warranty  being  o^ered.  Staff  Report  at  301. 

•••  The  list  of  major  systems  which  is  set  forth  on 
the  Buyers  Guide  should  provide  the  shopper  with  a 
context  in  which  to  evaluate  the  warranty  coverage 
offered  on  any  given  car.  See  section  V.A.4.C.  infra. 


warranty  coverage,  condition  of  car,  and 
price. 

We  believe  that  the  availability  of 
warranty  information  early  in  the 
bargaining  process  should  increase 
consumers’  ability  to  bargain  for  the 
terms  they  desire.  This  should  intensify 
the  pressure  on  dealers  to  compete  on 
the  basis  of  the  terms  of  the  warranty 
whenever  (and  to  the  extent  that) 
consumers  are  willing  to  pay  for  them. 
With  more  equal  sharing  of  information 
between  buyers  and  sellers,  market 
forces  will  be  able  to  work  more 
efficiently  to  determine  the  nature  of  the 
warranty  terms  offered. 

Of  course,  to  be  useful  to  consumers, 
the  disclosure  information  must  be 
easily  understandable.  Tests  of  the 
comprehensibility  of  the  disclosures  on 
the  window  stickers  have  shown  them 
to  be  remarkably  clear.  Focus  group 
tests  by  Market  Facts,  Ino,  testing  two 
versions  of  a  form  very  similar  to  the 
one  required  by  the  Rule,  found  that 
respondents  could  use  the  Buyers  Guide 
to  determine  whether  the  car  had  a 
warranty,  what  systems  were  covered, 
and  the  length  of  the  warranty.***  This 
study  suggests  that  the  Buyers  Guide 
will  increase  consumer  certainty  as  to 
the  warranty  coverage  offered  on  a  car. 

An  additional  benefrt  to  both  buyers 
and  sellers  may  be  reduced  litigation 
costs.  Disclosure  of  warranty  terms  will 
provide  clear  written  information  about 
the  buyer’s  rights;  a  clearer  written 
contract  is  likely  to  reduce  the  impact  of 
oral  promises.  The  Commission  thus 
expects  that  sellers  may  be  more  willing 
to  settle  disputes  and  buyers  may  be 
less  likely  to  bring  actions  for 
unenforceable  oral  promises.  This 
should  result  in  a  more  efficient  dispute 
settlement  system. 

The  Conunission  believes  that  clear 
and  conspicuous  disclosures  of 
information  concerning  the  availability 
and  scope  of  warranty  coverage  is  likely 
to  have  substantial  benefits,  given  the 


•**  As  directed  by  die  Gommission.  this  study 
was  conducted  in  May  19S1,  under  a  staff  cootraci 
in  order  to  test  whether  the  Buyers  Guide,  as 
revised  in  accordance  with  the  Rule  changes 
approved  by  the  Commission  on  April  14. 19S1. 
would  communicate  information  to  consumers. 

Previously,  the  staff  had  contracted  for  two 
studies  which  tested  earlier  versions  of  the  Bayers 
Guide  developed  during  the  Commission's 
consideration  of  an  optional  inspection  rule.  Focas 
group  testing  conducted  by  Hollander  a  Associales 
in  August  1980,  indicated  some  confusion  with  parts 
of  the  form,  including  the  relationship  between  the 
mechanical  condition  checklist  and  the  warranty 
disclosures.  After  redesigning  the  Buyers  Guide,  the 
staff  contracted  with  the  Public  Communicatioiis 
Center  in  December  1000,  to  perform  mall  intercept 
and  focus  group  tests.  In  thow  tests,  respondents 
understood  the  warranty  information  provided  by 
the  form  and  found  the  meaning  of  "as  w"  to  he  very 
clear.  PCC  Study.  Tables  2,  S,  4, 8.  and  17. 
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misrepresentations  and  resulting 
consumer  injury  demonstrated  in  the 
market.  We  expect  reductions  in 
consumer  reliance  on  such  oral  (and 
generally  unenforceable)  warranty 
promises  and  in  unanticipated  repair 
costs  for  consumers. 

b.  Costs.  The  Commission  believes 
that  the  direct  costs  of  warranty 
disclosure  will  consist  of  the  printing, 
filling  out  and  posting  of  the  Buyers 
Guide.  The  Rule  itself  requires  no 
change  in  the  offering  or  scope  of 
warranties.  Dealers  may  still  sell  “as  is" 
or  offer  a  warranty.  The  Rule  only 
requires  that  dealers  conspicuously 
disclose  the  terms  of  a  warranty,  if 
offered,  or  the  fact  that  the  sale  is“as 
is."  Thus,  the  direct  costs  of  the  Rule 
will  be  minimal.. 

Some  indirect  costs  may  result  from 
warranty  disclosure.  As  warranty 
disclosures  become  common, 
competitive  pressures  may  encourage 
dealers  to  increase  warranty  coverage. 

In  that  event,  dealers  may  incur 
additional  post-sale  repair  costs. 
Presumably,  dealers  will  not  offer 
warranties  with  more  protection  than 
that  for  which  consumers  are  willing  to 
pay.  Thus,  to  the  extent  warranty 
coverage  and  therefore  post-sale  repair 
costs  do  increase,  such  costs  will  be 
imposed  by  consumer  demand  in  the 
market  not  by  the  Rule. 

In  our  judgment  the  projected  costs  of 
these  disclosures  will  impose  minimal 
burdens  on  the  industry  while 
signiBcant  benefits  will  accrue  to 
consumers.  We  therefore  believe  that 
the  warranty  disclosure  requirements 
will  be  cost-effective. 

2.  “As  Is”  Sales.  The  Rule  would 
require  dealers  to  check  an  “as  is”  box 
on  the  Buyers  Guide  when  they  sell  a 
vehicle  with  no  warranty.  Next  to  the 
box  will  be  a  simple  statement 
explaining  the  meaning  of  an  “as  is” 
sale. 

The  record  reveals  a  great  deal  of 
confusion  on  the  part  of  consumers  with 
respect  to  the  meaning  of  “as  is”  sales: 

Undoubtedly  the  most  needed  disclosure 
proposed  in  this  proceeding  involves  “As  Is” 
sale  *  *  *  The  record  is  replete  with 
testimony  as  to  the  lack  of  understanding  on 
the  part  of  consumers  of  the  meaning  and 
effect  of  this  term  in  a  sales  contract. 

Data  from  three  studies  on  the  record 
show  that  at  least  25%,  and  perhaps  as 
many  as  59%,  of  buyers  cannot  correctly 
describe  an  “as  is”  sale. 

In  addition,  the  record  indicates  that 
the  “as  is”  nature  of  a  transaction  is  not 
usually  disclosed,  if  it  is  disclosed  at  all. 


"’Proeiding  Offkxr's  Report  at  79. 163. 
“•Staff  Report  at  262-263. 


until  the  sale  is  about  to  be  made.  ^ 
Some  “as  is”  disclosures  are  couched  in 
complex  legalistic  terms.  In  addition, 
some  dealers  will  make  oral  promises  to 
repair  problems  that  arise  after  sale, 
even  though  the  sale  is  made  on  an  “as 
is”  basis.  Many  buyers,  even  when 
aware  that  a  sale  is  “as  is”,  still  believe 
the  seller  has  a  legal  responsibility  to 
make  post-sale  repairs. 

a.  Benefits.  The  Commission  believes 
the  “as  is”  disclosure  will  assist  in 
reducing  the  documented  widespread 
ignorance  and  misunderstandings  with 
respect  to  “as  is”  sales. 

The  benefits  of  a  clear  “as  is” 
disclosure  are  similar  to  those  benefits 
resulting  from  warranty  disclosure. 
Because  the  disclosure  will  set  out  the 
significance  of  an  “as  is”  sale,  we 
expect  that  it  will  reduce  consumer 
reliance  on  oral  promises  to  repair 
problems  that  arise  after  sale.  We  also 
expect  a  concomitant  reduction  in 
dealer  oral  misrepresentations  that  a 
warranty  is  provided  since  consumers 
will  be  able  to  use  the  disclosures  on  the 
Buyers  Guide  to  evaluate  contradictory 
dealer  oral  promises.  A  related  benefit 
of  the  “as  is”  disclosure  is  the 
disincentive  it  provides  for  dealers  to 
represent  that  a  particular  component  is  ’ 
in  good  condition  or  that  the  car  in 
general  is  in  good  condition  in  light  of 
the  lack  of  warranty  coverage. 

Tests  of  the  comprehensibility  of  the 
“as  is”  disclosure  have  indicated  that 
consumers  understand  the  disclosure 
and  will  use  it  in  making  purchase 
decisions.  *** 

It  is  possible  that  some  dealers  may 
decide  to  offer  a  limited  warranty  on 
one  or  more  non-essential  systems 
rather  than  sell  the  car  “as  is”  and  check 
the  “as  is”  box  on  the  Buyers  Guide. 
However,  we  would  not  be  concerned  if 
this  should  occur.  As  long  as  the 
disclosures  on  the  Buyers  Guide 
accurately  reflect  the  warranty 
coverage,  the  consumer  who  receives 
such  a  limited  warranty  will  be  able  to 
assess  the  value  of  the  warranty  in 
determining  whether  to  purchase  the 
car.  Any  detriment  to  the  consumer  in 
receiving  such  a  limited  warranty  will 
be  diminished  by  the  fact  that  the 
Buyers  Guide  disclosures  will  inform  the 
consumer  of  the  limited  scope  of  the 
warranty  by  placing  it  within  a  context 


at  266-67.  In  some  cases,  it  is  never 
disclosed.  At  271. 

•"W.  at  266. 

“'/d.  at  27S.  Many  of  these  promises  may  be 
honored.  Nevertheless,  the  “as  is”  disclosure, 
together  with  the  spoken  promises  warning,  will 
inform  consumers  that  such  promises  may  be 
unenforceable. 

*”/d.  at  263. 

“•See  n.  32S,  and  accompanying  text  supra. 


of  systems  that  could  be  covered  by  a 
warranty. 

b.  Cost.  The  direct  costs  associated 
with  “as  is”  disclosure  are  minimal.  The 
check  box  and  definition  will  be  printed 
on  the  Buyers  Guide  adjacent  to  the 
warranty  disclosure  section.  The  dealer 
must  merely  check  the  box  if  the  car  is 
sold  on  an  “as  is”  basis.  Thus, 
essentially  no  costs  will  be  imposed 
beyond  those  already  incurred  in 
posting  the  window  sticker. 

3.  Disclosure  of  Major  Known  Defects. 
The  Rule  requires  dealers  to  disclose 
certain  major  known  defects  on  the  cars 
they  offer  for  sale.  The  Rule  limits  those 
defects  that  must  be  disclosed,  if  known, 
and  states  that  a  dealer  has  knowledge 
if  “you  or  your  agent  or  employer  have 
obtained  facts  or  information  about  the 
condition  of  a  vehicle  (e.g.,  through  an 
inspection,  from  a  previous  owner,  from 
the  salesperson  at  an  auction)  which 
would  lead  a  reasonable  person  in 
similar  circumstances  to  believe  that  the 
car  contained  one  or  more  defects  as 
defined  in  S  455.6  of  this  Rule. 

Dealers  acquire  a  great  deal  of 
information  regarding  the  mechanical 
condition  of  vehicles  they  sell.  They 
obtain  this  knowledge  of  defects  from 
various  sources,  including  inspections 
both  before  and  after  acquisition 
(through  trade-ins,  auctions  and  private 
purchases).  After  purchase,  dealers  are 
apt  to  discover  additional  defects  during 
further  inspections,  appearance 
reconditioning  and  repairs  in 
preparation  of  vehicles  for  resale.  In 
addition,  dealers  also  become  aware  of 
defects  through  inspectors  for  service 
contract  companies  who  examine  cars 
for  defects  when  deciding  which  cars 
qualify  for  the  service.  Dealers  may  also 
become  aware  of  defects  through  sellers 
and  through  their  own  personal 
experience  in  selling  or  servicing  a  car 
previously.®** 

Despite  this  knowledge  of  defects, 
dealers  often  make  overt 
misrepresentations  regarding  the 


•“The  liat  of  major  aystema  will  be  particulariy 
useful  in  providing  a  context  for  the  evaluation  of 
warranty  coverage. 

•“Section  46S.2(c).  The  list  of  defects  set  forth  in 
Section  45S.6  of  the  Rule  is  summarized  on  the  back 
of  the  Buyers  Guide.  The  non-safety  items  on  the  list 
were  adapted  from  the  list  of  systems  and 
subsystems  that  are  required  to  be  inspected  under 
the  state  of  Wisconsin's  used  car  inspection  law, 
MVD  24.  The  safety-related  defects  derive  from  the 
model  state  inspection  standards  developed  by  the 
Department  of  'Transportation.  The  defect  list  was 
included  in  earlier  staff  drafts  of  the  Rule,  and  was 
available  for  cross  examination  during  the  hearings. 
The  record  demonstrates  that  mechanics  can  use 
the  list  to  determine  whether  the  car  contains  one  or 
more  defective  components.  See  Staff  Report  at  141- 
160. 

•“Staff  Report  at  71-63. 
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mechanical  condition  of  cars  offered  for 
sale  and  also  deceive  consumers  by 
remaining  silent  regarding  major 
mechanical  defects  they  Imow  to 
exist. In  one  study,  dealers  actually 
were  given  the  results  of  independent 
third-party  inspections  but  consistently 
failed  to  convey  that  information  to 
prospective  purchasers.  Consumers 
are  not  told  of  defects  existing  in  cars  at 
the  time  of  sale  and  subsequently  must 
bear  the  unanticipated  costs  of 
repairs.®®*  Sellers,  those  most  likely  to 
have  reliable  information  about  the 
condition  of  the  cars  they  offer  for  sale, 
currently  have  insufficient  incentives  to 
disclose  the  information  fully  and 
accurately. 

a.  Benefits.  The  benefits  of  disclosing 
known  defects  are  analogous  to  the 
beneHts  of  information  disclosure  in 
general.  This  disclosure  is  likely  to 
increase  the  number  of  higher  quality 
vehicles  available  for  sale  by  dealers — 
as  vehicles  in  sound  mechanical 
condition  command  a  premium  price.  In 
addition,  vehicles  in  poor  condition  are 
more  likely  to  be  sold  to  consumers  able 
and/or  willing  to  cope  with  defects.^ 

With  information  available  about 
certain  major  defects  known  to  the 
dealer,  consumers  will  be  able  to  assess 
more  accurately  the  true  costs  of 
ownership,  Le.,  purchase  price  plus 
repair  costs  for  defects.  Their 
purchasing  decisions  can  incorporate 
consideration  of  a  car’s  condition  and 
expected  future  repair  costs,  and  thus 
consumer  injury  resulting  from 
unanticipated  repair  costs  should  be 
reduced.  We  anticipate  that  more 
accurate  knowledge  about  the  true 
condition  of  a  car  will  also  allow  the 
consumer  to  assess  more  accurately  the 
value  of  warranty  coverage  and  will 
increase  bargaining  for  desired 
warranty  coverage  and  price  on  a  car  of 
known  condition.  Evidence  from  the 
Wisconsin  Study  suggests  consumers 
are  least  likely  to  be  aware  of 
mechanical  defects  such  as  those 
involving  the  transmission,  brakes, 
exhaust  system,  etc.,  before  purchase 
and  most  likely  to  discover  these  defects 
after  purchase.  In  that  study,  when 
consumers  became  aware  of  defects 


^  Id.  at  97-130. 

”*HX82at  11-12. 

’“Staff  Report  at  38-57;  110-126. 

*“In  the  current  market,  some  buyers  might 
prefer  to  buy  used  cars  with  fewer  problems,  even 
at  an  appropriately  higher  price.  But  in  the  absence 
of  reliable  information  about  mechanical  condition, 
many  buyers  cannot  tell  which  car  is  truly  in  better 
condition.  Better  and  worse  cars  of  the  same  make 
and  model,  indistinguishable  to  consumers,  are 
therefore  sold  at  similar  prices.  See  Staff  Report  at 
204-208. 

Wisconsin  Study  at  26-27,  Tables  rV-13  and 
IV-14. 


prior  to  purchase,  many  felt  such 
awareness  did  enhance  their  ability  to 
bargain.  Dealers  were  most  likely  to 
respond  by  repairing  the  defects  or 
reducing  the  price  of  the  car. 

If  required  to  disclose  certain  major 
known  defects  prior  to  purchase,  dealers 
will  find  it  more  difficult  to  make 
deceptive  claims  contrary  to  the  written 
condition  information.  Consumers  will 
have  an  additional  source  of  information 
against  which  to  check  oral  promises  by 
dealers.  This  should  reduce  oral 
misrepresentation  by  dealers  regarding 
the  condition  of  cars  at  the  time  of  sale. 

While  the  market  may  currently 
provide  some  rewards  to  honest  dealers 
in  the  form  of  enhanced  reputation, 
there  are  frequently  disincentives  for 
dealers  to  disclose  known  defects  on 
poor  quality  cars,  since  such  disclosiu'es 
by  honest  dealers  may  result  in  a  loss  of 
business  to  those  dealers  who  falsely 
praise  the  condition  of  the  vehicle. 
However,  we  expect  that  the  Rule,  and 
in  particular  the  provision  for  civil 
penalties  of  up  to  $10,000  for  Rule 
violations,  will  change  the  incentive 
structure.  Since  all  dealers  will  be  under 
the  same  disclosure  obligation,  the 
disclosure  of  known  defects  required  by 
the  Rule  will  encourage  the  honest 
dealer  to  reveal  the  existence  of  known 
defects  while  discouraging  dishonest 
dealers  from  selling  cars  in  comparable 
condition  without  ffisclosing  defects. 

The  Commission  is  aware  of  the 
argument  that  some  dishonest  dealers 
may  purposefully  fail  to  comply  with  the 
Rule’s  requirement  to  disclose  major 
known  defects  by  contending  that  they 
lacked  knowledge  of  the  defect. 

However,  we  expect  that  dealers 
obligated  to  disclose  defects  under  the 
Rule  will  do  so,  especially  since  failure 
to  comply  with  the  requirement  may  be 
enforced  by  fines  up  to  $10,000  for  each 
separate  violation."’*  We  further  believe 
that  consumers  will  come  to  expect 
some  defect  disclosures  or  indications 
that  repairs  have  been  made.  Therefore, 
the  market  itself  will  generate  incentives 
for  dealers  to  disclose  known  defects. 

In  sum,  requiring  dealers  to  disclose 
known  defects  will  enable  consumers  to 
obtain  information  without  which  they  - 
cannot  evaluate  the  true  worth  of  cars 
they  are  considering  for  pmehase.  This 
additional  source  of  information  will 
reduce  consumer  reliance  on  dealers’ 
oral  representations.  Thus,  to  the  extent 
that  dealers  are  currently  either  silent 
about  defects  or  overtly  misrepresent 
the  condition  of  cars,  consumers  should 


In  addition,  the  record  indicates  that  in 
Wisconsin,  after  passage  of  the  mandatory 
inspection  law,  more  buyers  received  prepurchase 
defect  information  from  dealers.  See  n.  255,  supra. 


have  the  opportunity  to  be  more 
accurately  informed  about  the  actual 
condition  of  cars,  with  a  concomitant 
reduction  in  consumer  injury  resulting 
from  unanticipated  repairs  after 
purchase. 

b.  Costs.  There  are  minimal  costs  to 
dealers  associated  with  the  disclosure  of 
known  defects.  Dealers  will  not  incur 
any  direct  costs  other  than  the  minimal 
costs  associated  with  filling  in  and 
posting  the  Used  Car  Buyers  Guide. 
Dealers  are  under  no  obligation  to 
inspect  vehicles  to  discover  defects. 

They  are  merely  required  to  disclose 
any  of  the  specified  defects  about  whidi 
they  have  knowledge  obtained  in  the 
ordinary  course  of  their  business. 

Evidence  from  the  Wisconsin  Study 
suggests  that  after  implementation  of  a 
mandatory  inspection  and  disclosure 
law  in  that  state,  even  though  dealer 
inspections  did  not  increase 
substantially,"’*  dealer  disclosure  of 
defects  did  increase  significantly.^  This 
evidence  suggests  that  dealers  did  not 
simply  begin  to  inspect  more  frequently 
or  more  thoroughly  and  thus  begin  to 
find  more  defects,  but  instead  they 
began  to  disclose  more  defects  about 
widch  they  already  knew.  The  Rule  is 
not  designed  to  require  dealers  to  obtain 
more  information  on  the  condition  of  the 
cars  they  sell,  but  rather  to  disclose  to 
consumers  the  information  they  already 
have.  If  dealers  do  begin  to  inspect  more 
following  implementation  of  the  Rule,  it 
can  only  be  as  a  result  of  consumers 
demanding  more  information  about 
defects  prior  to  purchase.  Thus,  any 
increased  costs  to  dealers  resulting  from 
increased  inspections  will  be  imposed 
by  the  market,  not  by  the  Rule,  and  such 
activities  will  not  be  undertaken  by 
dealers  unless  consumers  are  willing  to 
pay  for  them. 

It  is  possible  that  dealers  will  incur 
some  indirect  costs  as  a  result  of  the 
requirement  to  disclose  known  defects. 
Dealers  may  begin  to  make  repairs  to 
defective  systems  in  order  to  avoid 
disclosing  defects.  Dealers  are  likely  to 
repair  only  those  defects  which  cost  less 
to  repair  than  the  reduction  in  price 
required  to  sell  a  car  with  a  particular 
defect  disclosed.  Whether  this  occurs 
will  depend  on  consumer  demand. 
Moreover,  some  dealers  may  repair 
defects  rather  than  risk  what  they  may 
believe  to  be  the  negative  connotations 
associated  with  defect  disclosure. 
Presumably  dealers  will  not  make  such 
repairs  unless  consumers  are  willing  to 
pay  for  them.  Thus,  any  increase  in 
repairs  by  dealers  will  be  the  result  of 


staff  Report  at  228-229. 
at  122. 
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the  eflfect  of  the  free  flow  of  information 
on  the  condition  of  cars  in  the 
marketplace.*®* 

The  Commission  believes  that 
requiring  the  aHirmative  disclosure  of 
major  known  defects  at  the  point  of 
purchase  will  remedy  the  deceptive 
practice  established  by  the  record  of 
dealer  failure  to  disclose  known  defects. 
On  balance,  the  Commission  believes 
die  benefits  of  this  disclosure 
requirement  exceed  the  costs. 

4.  General  Information  Disclosures. 

The  Rule  requires  the  disclosure  of 
information  on  three  additional  aspects 
of  the  transaction:  a  spoken  promises 
warning,  a  pre-purchase  inspection 
opportunity  notice,  and  a  list  of  major 
mechanical  systems.  These  are  to  be 
posted  as  part  of  the  Buyers  Guide.  The 
impact  of  each  of  the  three  disclosures  is 
analyzed  separately. 

a.  Spoken  Promises  Warning.  The 
following  notice  appears  at  the  top  of 
the  Buyers  Guide: 

important. — Spoken  promises  are  dlfHcult 
to  enforce.  Ask  die  dealer  to  put  all  promises 
in  writing.  Keep  this  form. 

The  record  demonstrates  that  many 
dealers  orally  misrepresent  both  the 
mechanical  condition  of  used  cars  and 
the  dealer’s  aftersale  repair 
responsibility.*®* The  record  also 
demonstrates  that  consumers  rely  on 
oral  statements  made  by  dealers  at  the 
point  of  purchase  even  though  those  oral 
statements  are  not  conHrmed  in 
writing.*®’ Further,  discrepancies 
between  oral  representations  of 
warranty  coverage  and  written 
warranty  terms  are  commonplace.*®* In 
the  face  of  consumer  reliance  on  oral 
promises,  dealers  continue  to  make 
affirmative  misrepresentations  regarding 
their  used  cars’  warranty  coverage  and 
mechanical  condition.  Consumers  are 
therefore  frequently  deceived  at  the 


***The  requirement  to  disclose  known  defects  is 
not  open-ended  but  is  confined  to  those  items  (and 
conditions)  specified  in  $  4S5.a'of  the  Rule.  Although 
these  criteria  have  been  criticized  by  some 
participants  on  the  grounds  of  vagueness,  see,  e.g.. 
Staff  Report  at  57,  n.  20%  NADA  S-738;  NADA.  S- 
740,  these  criteria,  which  have  been  extant 
proposals  since  the  outset  of  this  proceeding, 
provide  concrete  standards  for  determining  the 
existence  of  a  defect.  See  n.  30  supra.  Dealers  in 
Wisconsin,  whose  stale  inspection  regulation 
served  as  the  basis  for  the  inclusion  of  the  items 
specified  in  Section  455.6(a}-(i),  testified  that  they 
were  able  to  apply  those  standards.  Staff  Report  at 
157-159,  nn.  203-206.  We  believe,  therefore,  that  the 
obligation  to  disclose  known  defects  is  sufficiently 
precise  that  dealers  will  not  be  forced  to  over¬ 
disclose  because  of  significant  ambiguity  in  the 
definition  of  “defect." 

*®*  Moreover,  the  repairs  are  generally  more 
efficiently  undertaken  by  dealers,  particularly  those 
with  in-house  mechanics,  rather  than  by  consumers. 

Staff  Report  at  103-130;  262-90;  295-315. 
at  106-110;  274-77. 


point  of  purchase  by  representations 
which  are  not  only  untrue  but  also 
unenforceable.  ’The  Commission 
believes  the  record  contains  substantial 
justification  for  requiring  a  warning  to 
consumers  that  all  oral  promises  should 
be  confirmed  in  writing.  Inclusion  of  a 
spoken  promises  warning  would  alert 
consumers  to  beware  of  reliance  on 
dealers’  oral  representations. 

(1)  Benefits.  'The  Commission  believes 
that  a  spoken  promises  warning  will 
contribute  to  a  reduction  in  oral 
misrepresentations  of  mechanical 
condition  and  warranty  coverage  by 
dealers  and,  in  conjunction  with  the 
other  disclosures  on  the  Buyers  Guide, 
assist  in  deterring  deception.  ’The  level 
of  misrepresentation  at  the  used  car  lot 
will  be  reduced  if  consumers  are 
informed  of  the  need  to  secure  a  written 
record  of  all  statements  made  in 
conjunction  with  a  used  car  sale.  If 
consumers  do  in  fact  ask  dealers  to 
conHrm  their  promises  in  writing, 
making  them  available  in  case  of 
disputes  and  enforceable  in  court, 
dealers  are  likely  to  be  more  reluctant 
than  they  are  at  present  to  make  false  or 
misleading  statements. 

At  the  same  time,  the  introduction  of 
this  information  into  the  used  car 
market  should  lead  to  a  decrease  in 
consumer  reliance  on  oral  statements 
and  an  increased  insistence  by 
consumers  on  written  confirmation  of  all 
representations  made  at  the  time  of  sale. 
Such  written  confirmation  of 
representations  should  reduce 
ambiquity  and/or  misunderstanding 
between  buyer  and  seller  as  to  whether 
or  not  a  promise  was  made.  With 
promises  regarding  mechanical 
condition  and  warranty  coverage  in 
writing,  the  consumer  will  have  an 
additional  means  of  checking  the 
representations  made  in  any  warranty 
or  service  contract  document  and  can 
check  the  statements  against  the  results 
of  an  independent  inspection,  if  one  is 
performed.  Additional  sources  of 
information  decrease  the  necessity  of 
consumers  relying  exclusively  on  the 
oral  promises  of  dealers.  ^ 

If  consumers  are  able  to  obtain 
written  confirmation  on  the  Buyers 
Guide  of  oral  statements  made  by 
dealers  at  the  time  of  sale,  these 
statements  become  part  of  the  sales 
contract  and  can  be  used  in  the  event  of 
later  disputes  between  buyers  and 
sellers.  Having  dealer  promises  in 
writing  should  increase  the  ease  of 
enforceability  of  these  promises  and 
thus  decrease  the  need  for  post-sale 
litigation  to  enforce  oral  promises. 

(2)  Costs.  ’The  printing  costs,  as 
described  above,  are  minimal  since  the 
spoken  promises  warning  will  appear  on 


every  Buyers  Guide  printed  for  the 
dealer. 

b.  Pre-Purchased  Inspection  Notice. 
The  Buyers  Guide  contains  a  notice 
suggesting  that  buyers  ask  dealers  about 
their  policies  regarding  independent  pre¬ 
purchase  inspections: 

Ask  the  dealer  if  you  may  have  this  car 
inspected  by  your  mechanic  either  on  or  off 
the  lot. 

Although  pre-purchase  inspection  by 
a  third  party  can  provide  consumers 
with  important  information  regarding 
the  mechanical  condition  of  a  used  car, 
the  record  demonstrates  that  few 
consumers  actually  seek  independent 
inspections  by  a  qualified  mechanic.  *®* 
This  circumstance  may  be  attributed  to 
dealer  policies  which  disallow  such 
inspections  and  to  factors  which  inhibit 
consumers  from  seeking  inspections.  *‘® 
More  importantly,  however,  consumers 
rely  on  dealer  representations  of  sound 
mechanical  condition,  and  thus  do  not 
perceive  a  need  to  obtain  an 
independent  pre-purchase  inspection.  *’’ 

(1)  Benefits.  'The  notice  of  availability 
of  independent  third-party  inspections 
will  generate  several  benefits  for 
consumers  and  dealers.  For  consumers, 
a  disclosure  of  the  dealer’s  policy 
concerning  independent  inspections 
informs  consumers  that  independent 
inspection  is  one  means  of  corroborating 
dealer  oral  statements  regarding 
mechanical  condition.  In  addition,  the 
disclosure  alerts  consumers  to  the  fact 
that  independent  inspection  is  a 
valuable  means  of  determining  the 
condition  of  the  used  car  at  the  time  of 
sale.  Nevertheless,  the  decision  to  allow 
such  inspections  will  remain  voluntary 
for  the  dealer;  the  notice  will  simply 
alert  consumers  to  a  possible 
opportunity.  Any  effects  which  flow 
from  dealers’  decisions  to  extend  this 
opportunity  will  be  the  result  of 
consumer  demand  and  dealers’ 
responses. 

If  the  notice  does,  in  fact,  encourage 
consumers  to  obtain  independent 
inspections,  this  may  reduce  consumer 
reliance  on  dealer-controlled 
information.  If,  as  a  result  of  third-party 
inspections,  buyers  find  a  discrepancy 
between  the  results  of  an  independent 
evaluation  and  the  condition  reported 


*"Id. 

at  93-94. 

*^'Jd.  at  87-103.  One  dealer  practice  that 
discourages  independent  pre-purchase  inspection  is 
“detailing".  The  practice  of  “detailing"  involves 
cleaning  and  cosmetically  reconditioning  cars 
without  necessarily  making  mechanical  or  safety 
repairs.  Id.  at  97-103.  Consumers  who  equate 
appearance  with  performance  do  not  believe  that 
independent,  pre-purchase  inspections  are 
necessary. 
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by  the  dealer,  buyers  would  have 
enhanced  their  bargaining  position  with 
respect  to  the  dealer.  On  the  other 
hand,  the  possibility  of  independent 
inspections  may  provide  dealers  with  a  . 
disincentive  to  misrepresent  orally 
mechanical  condition  in  light  of  the  risk 
that  the  consumer  could  discover 
misrepresentations  as  a  result  of  third- 
party  evaluations. 

The  notice  not  only  focuses 
consumers’  attention  on  the  idea  of  pre¬ 
purchases  inspection  as  a  means  of 
evaluating  a  car’s  mechanical  condition 
but  also  provides  consumers  with  a 
means  of  comparison  shopping  among 
the  various  terms  and  conditions  offered 
by  different  used  car  dealers.  This 
possibility  may  also  provide  benefits  to 
dealers.  Some  dealers  may  make  the 
availability  of  independent  inspections  a 
component  of  their  marketing  strategy. 
Their  willingness  to  allow  third-party 
inspections  could  provide  consumers 
with  information  on  the  trustworthiness 
of  the  dealer.  The  notice  may  thus 
provide  dealers  with  a  way  of 
communicating  to  consumers  that  their 
representations  are  trustworthy  and  will 
withstand  the  test  of  comparison  with  a 
third-party  evaluation. 

(2)  Coste.  There  are  no  direct  costs 
associated  with  this  disclosure.  As  with 
the  spoken  promises  warning,  the  notice 
of  availability  of  pre-purchase 
inspection  is  to  be  pre-printed  on  the 
Used  Car  Buyers  Guide. 

There  may  be  some  indirect  costs 
resulting  from  disclosure  of  independent 
inspection  opportunity.  If,  as  a  result  of 
the  disclosure,  consumers  begin  to  value 
independent  off-premises  inspections 
and  begin  to  demand  such  inspections, 
dealers  may  incur  additional  costs. 

These  costs  may  include  the  costs  of 
increased  insurance  premiums  and 
employee  time  to  accompany  vehicles 
off  the  premises  to  safeguard  against 
misue  or  theft  and  the  cost  of  foregone 
opportunities  to  show  cars  to  other 
prospective  buyers  while  the  cars  are  off 
the  lot.  Dealers  would  presumably  pass 
along  to  consumers  any  increased  costs 
of  this  sort  and  would  only  offer  the 
opportunity  for  third-party  inspections 
if,  and  to  the  extent  that,  consumers 
were  willing  to  pay  a  price  which  would 
allow  the  dealers  to  cover  those  costs. 
Any  costs  of  this  sort  would  thus  be 
imposed  on  dealers  by  the  market,  not 
by  the  Rule. 

c.  List  of  Major  Systems.  The  Buyers 
Guide  also  contains  a  pre-printed  list  of 
14  major  mechanical  and  safety  systems 
of  a  car.  A  notice  urges  buyers  to  “ask 
about  the  current  condition’’  of  these 
systems,  and  examine  the  form  to 


determine  the  extent  of  warranty 
coverage  and  known  defects.  The  list  of 
systems  includes  all  major  mechanical 
components  of  an  automobile. 

The  record  shows  that  dealer 
misrepresentations  concerning 
mechanical  condition  are  often  made  on 
a  system-by-system  basis.*’®  The 
components  listed  are  those  most  likely 
to  be  represented  by  dealers  as  being  in 
good  condition  but  without  any 
confirmation  of  such  representations  in 
writing.*’* 

(1)  Benefits.  The  list  of  major 
mechanical  systems  identifies  for 
consumers  the  important  systems  on 
which  they  may  want  to  seek 
mechanical  condition  information,  either 
from  the  dealer  or  through  an 
independent  inspection.  Furthermore, 
the  list  will  enable  consumers  to 
evaluate  which  systems  are  covered  by 
any  warranties  offered  by  the  dealer. 

The  list  may  also  prompt  consumers  to 
seek  information  on  costs  to  repair 
systems  not  in  good  order. 

The  record  demonstrates  that 
consumers  are  most  interested  in  the 
condition  of  the  car  at  the  time  of  sale 
but  are  discouraged  from  inspecting 
mechanical  condition  as  a  result  of 
dealer  practices.*’®  Highlighting  the 
importEince  of  mechanical  systems  may 
lead  consumers  to  focus  on  them 
somewhat  more  specifically.  As 
consumers  begin  to  be  more  astute  and 
critical,  dealers’  marketing  incentives 
may  shift  away  from  cosmetic  pre-sale 
reconditioningjo  remedying  mechanical 
condition  factors. 

Thus,  the  list  of  systems  will  provide 
consumers  with  a  framework  for 
systematically  evaluating  €md 
comparing  the  mechanical  condition  and 
warranty  coverage  offered  between  cars 
and  dealers.  The  increased  availability 
of  information  to  consumers  should  also 
contribute  to  a  reduction  in  the 
incidence  of  unanticipated  repair  costs 
by  consumers. 

(2)  Costs.  The  listing  of  major 
mechanical  systems  will  not  lead  to  any 
direct  costs  to  dealers  since  it  will  be 
pre-printed  on  the  Used  Car  Buyers 
Guide. 

5.  Summary.  The  Commission  believes 
that  each  of  the  elements  of  the  Rule 
will  diminish  the  deceptive  practices 
currently  existing  in  the  used  car 
market  We  expect  that  the  elements  of 

Indeed,  the  Commission's  expectation  is  that 
under  these  circumstances,  the  consumer  will  either: 

(1)  demand  warranty  coverage  for  the  discrepancy: 

(2)  negotiate  a  reduced  price:  (3)  having  read  the 
“spoken  promises”  warning,  demand  that  the  dealer 
reduce  oral  statements  to  writing:  or  (4]  decide  not 
to  do  business  with  the  dealer. 

‘"Staff  Report  at  109-115. 


the  Rule,  taken  together,  will  provide 
significant  benefits  while  imposing  only 
minimal  direct  costs.  Any  indirect  costs 
that  might  result  from  the  rule  would 
result  fi'om  dealer  attempts  to  satisfy 
consumer  demand  and,  therefore,  by 
definition  would  be  justified  by 
significant  benefits. 

B.  Other  Economic  Issues  Raised  In 
The  Proceeding.  During  the  course  of 
this  proceeding  some  participants  raised 
several  issues  that  they  considered 
important  in  determining  the  potential 
costs  of  any  rule  regulating  the  used  car 
industry,  lliose  issues— dealer  mariiet 
share  and  dealer  exit,  and  price  and 
marketability  of  older  cars — were  raised 
in  the  context  of  more  restrictive 
alternative  versions  of  the  Rule.  We  do 
not  believe  that  changes  in  any  of  these 
areas  would  result  from  imposition  on 
the  marketplace  of  a  Rule  as 
unobtrusive  as  the  final  version  of  the 
Used  Car  Rule.  If  consumer  demand 
causes  some  shifts  in  the  structure  of  the 
market,  this  would  be  a  residt  of  more 
efficient  functioning  of  the  market  itself. 
Such  results  are  not  costs  of  regulations, 
but  benefits  from  regulation. 

1.  Market  share  of  dealers  will 
decline;  some  dealers  will  exit  from  the 
market. 

Some  commentators  pointed  to  data 
from  the  Wisconsin  Study  *‘*tfjat 
demonstrate  a  decline  in  the  share  of  the 
used  car  maricet  held  by  dealers  after 
the  passage  of  Wisconsin’s  used  car 
inspection  law.  Hese  conunentators 
suggested  that  any  similar  inspection- 
focused  rule  could  have  the  same 
consequences. 

We  believe  that  the  Wisconsin  Study 
indicates  that  the  decline  in  dealer 
market  shares  in  Wisconsin  was  caused 
in  part  by  the  mandatory  inspection  and 
disclosure  aspects  of  the  law  in  that 
state,  along  with  the  requirement  that 
dealers  repair  safety  defects.  Some 
dealers  were  unwilling  to  repair  safety 
items  and  therefore  may  have  chosen  to 
leave  the  market.  Others  were  unwilling 
to  assume  the  responsibility  for  post¬ 
purchase  repairs  mandated  if  dealers 
checked  items  “OK”.*” 

The  Rule  that  the  Conunission  has 
adopted  does  not  require  safety  repairs 
and  in  no  way  mandates  post-purchase 
repairs.  Dealer  costs  will  not 
increased  since  they  will  not  be  forced 
to  make  additional  repairs.  Therefore, 
there  is  no  reason  to  believe  that  the 
decline  in  dealer  market  shares  which 
occurred  in  the  context  of  the 

“*/(/.  at  97-103.  These  practices  include  oral 
misrepresentations  of  mechanical  condition  and 
“detailing”.  See  n.  351  supra  and  Staff  Report  at  97- 
13a 

“’HX  164(A)  at  55. 


‘•‘/d.  at  109-130. 
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mandatory  inspection  and  safety  repair 
law  in  Wisconsin  in  indicative  of  the 
likely  impact  of  the  Hnal  Used  Car  Rule. 

On  the  contrary,  to  the  extent  that  the 
Rule  succeeds  in  informing  buyers  about 
the  quality  of  used  cars,  many  high 
quality  used  cars  which  were  previously 
not  sold  through  dealers  may  be 
marketed  by  them.  The  Wisconsin 
Study  showed  that  people  who  buy  from 
private  parties  rate  the  quality  of 
information  received  from  the  seller 
higher  than  the  quality  of  information 
received  by  people  who  buy  from 
dealers.*** The  Commission  believes 
that  the  Rule  will  improve  the  quality  of 
information  received  from  dealers,  and 
thereby  attract  some  buyers  away  from 
the  private  market  and  into  the  dealer 
market.  Any  loss  of  market  share  or 
dealer  exit  from  the  market  will  be  the 
result  of  a  more  competitively  efficient 
market.  Those  who  cannot  sell  without 
misrepresentations  wil  leave  the  market 
because  of  firm  inefficiencies,  rather 
than  overburdensome  regulations. 

2.  Price  of  cars  will  increase.  A  related 
argument  put  forth  by  some  is  that  the 
purchase  price  of  cars  will  increase  as 
the  result  of  increased  inspection,  pre¬ 
sale  repair  and  warranty  repair  costs. 
However,  in  analyzing  this  argument,  it 
is  important  to  keep  in  mind  that  the 
important  cost  is  ownership  cost,  not 
purchase  price.  The  real  cost  of  buying  a 
car  includes  the  purchase  price  and  any 
costs  incurred  by  the  consumer  to  repair 
defects  in  the  vehicle.  The  Commission 
has  no  reason  to  believe  that  the 
ownership  cost  of  used  cars  will 
increase  as  a  results  of  the  Rule. 

The  Rule  is  not  likely  to  result  in  a 
large  increase  in  inspections  since  it 
was  not  designed  to  either  require  or 
directly  encourage  inspections  by 
dealers.  Some  additional  pre-sale  and 
warranty  repairs  by  dealers  may  result 
and  these  could  increase  the  prices  of 
some  used  cars.  However,  these  dealer 
repairs  will  produce  a  comparable  (or 
greater)  decrease  in  repair  costs  borne 
by  purchasers.**® Therefore,  the 
Commission  does  not  believe  that  total 
post-Rule  ownership  costs  will  exceed 
total  pre-Rule  ownership  costs. 

Another  perspective  on  possible  price 
changes  suggests  that,  in  the  absence  of 
reliable  information  about  mechanical 
condition,  consumers  pay  less  than  they 
might  otherwise  for  vehicles  that  are  in 
excellent  mechanical  condition.  On  the 
other  hand,  they  pay  more  than  they 


•'•/rf.  at  Table  V-14. 

*'*8laff  Report  at  204-206. 

'‘‘’This  applies  to  all  categories  of  information 
except  warranty  content.  Wisconsin  Study.  MX 
164(A),  Table  IV-2.  See  also  Staff  Report  at  146-146. 


would  for  vehicles  in  poor  condition.*** 
One  e^ect  of  information  disclosure  is 
to  make  the  price  differentials  between 
various  vehicles  more  accurately  reflect 
their  differences  in  condition  and 
serviceability.  Under  this  analysis,  the 
Rule  would  produce  price  increases  in 
cars  that  ought  to  bear  a  higher  price, 
and  price  decreases  in  cars  that 
currently  sell  for  more  than  they  are 
worth. 

3.  Dealers  will  be  unable  to  sell  older 
or  high-mileage  cars  if  they  have  to 
disclose  known  defects.  Some  have 
argued  that  if  dealers  are  required  to 
disclose  known  defects,  they  will  be 
unable  to  continue  to  sell  older,  high 
mileage  cars.  We  do  not  believe  this  will 
result  from  the  Rule.  Such  vehicles  will 
still  be  sold  by  dealers,  but  perhaps  at 
lower  prices  iban  they  are  currently  able 
to  obtain  in  the  absence  of  disclosure. 

We  view  such  a  reduction  in  price  as  a 
desirable  market-determined  response 
to  buyer  preference  and  accurate 
information  regarding  the  car. 

C.  Conclusion.  In  formulating  this  Rule 
as  the  remedy  for  recorded  abuses  in  the 
used  car  industry,  the  Commission  has 
assessed  the  economic  impact  on 
consumers  and  small  businesses.  The 
Commission  concludes  that  the  benefits 
of  this  Rule  outweigh  its  costs  and  that 
the  Rule  will  be  effective  in  remedying 
the  deceptive  practices  established  in 
the  record. 

V.  Other  Matters 

A.  Effective  Date.  Because  of  the 
legislative  review  provisions  set  forth 
insection  21  of  the  FTC  Improvements 
Act  of  1980,***  the  effective  date  of  this 
Rule  is  most  appropriately  tied  to  the 
conclusion  of  the  legislative  review 
period.  Under  the  terms  of  the  statute, 
that  period  runs  for  ninety  calendar 
days  of  continuous  legislative  session.*** 

We  have  determined  that  the  Rule 
should  become  eiffective  six  months 
after  the  conclusion  of  congressional 
review.  We  believe  that  six  months 
provides  a  sufficient  amount  of  time  for 
both  the  industry  and  consumers  to 
become  familiar  with  the  requirements 
of  the  Rule.  In  addition,  the  Commission 
will  accept  petitions  for  exemption, 
pursuant  to  Section  455,7  of  the  Rule, 
during  this  period. 

B.  Impact  Evaluation.  The 
Commission  believes  it  is  essential  to 


In  Wisconsin,  where  safety  repairs  were 
mandated,  ownership  costs  actually  declined  after 
passage  of  the  inspection  and  safety  repair  law. 
However,  we  cannot  state  with  any  assurance  that 
this  decline  was  caused  by  the  increased  repairs 
mandated  by  the  law.  Wisconsin  Study,  MX  164(A) 
at  59. 

'“Staff  Report  at  204-208. 

'“15  U.S.C.  S7a-1. 


measure  the  degree  of  impact  this  Rule 
will  have  on  the  used  car  market,  and 
therefore,  has  determined  to  perform  an 
impact  evaluation  study  three  years 
from  the  effective  date  of  the  Rule.  Such 
a  study  should  assist  the  Commission  in 
assessing  the  effectiveness  of  the  Rule, 
and  could  illustrate  whether  proceedings 
to  amend  the  Rule  would  be  appropriate. 

C.  Readability.  With  the  adoption  of 
this  Rule,  the  Commission  again 
recognizes  its  goal  of  writing 
understandable  regulations.  The 
Commission  has  for  some  time  required 
that  disclosures  to  consumers  be  written 
in  plain  and  easily  understandable 
language.***  The  Used  Car  Buyers  Guide 
was  designed  and  reviewed  to  ensure 
that  the  disclosures  will  be  conveyed  in 
a  clear  and  succinct  manner.  Moreover, 
various  versions  of  the  Buyers  Guide 
were  subjected  to  several  rounds  of 
consumer  testing  to  measure 
comprehensibility.  Based  on  the  results 
of  that  testing,  the  Commission  believes 
the  Buyers  Guide  will  be  understood  by 
consumers.  The  Rule  itself  is  also 
written  in  understandable  language. 

This  reflects  the  Commission’s 
commitment  to  the  principle  that 
regulations  which  apply  to  small 
businesses  should  be  readily 
understood.  After  reviewing  the 
language  of  the  Rule  carefully,  the 
.  Commission  believes  that  its  provisions 
will  be  understood  by  the  affected 
industry  membets. 

Accordingly,  Title  16  of  the  Code  of 
Federal  Regulations  is  amended  by  the 
addition  of  new  Part  455. 

PART  455— USED  MOTOR  VEHICLE 
TRADE  REGULATION  RULE 

Sec. 

455.1  General  duties  of  a  used  vehicle 
dealer;  definitions. 

455.2  Consumer  sales — window  form. 

455.3  Window  form. 

455.4  Contrary  statements. 

455.5  Spanish  language  sales. 

455.6  Major  known  defect  standards. 

455.7  State  exemptions. 

455.8  Severability. 

Appendix  To  Used  Motor  Vehicle  Trade 
Regulation  Rule 

Authority:  88  Stat.  2189, 15  U.S.C.  2309;  38 
Stat.  717,  as  amended  15  U.S.C.  41  et  seq. 

§  455.1  General  duties  of  a  used  vehicle 
dealer,  definitions. 

(a)  It  is  a  deceptive  act  or  practice'for 
any  used  vehicle  dealer,  when  that 
dealer  sells  or  offers  for  sale  a  used 
vehicle  in  or  affecting  commerce  as 

'‘'Section  21(a)(2)  of  the  FTC  Improvements  Act. 
15  U.S.C.  57a-l. 
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“commerce”  is  defined  in  the  Federal 
Trade  Commission  Act: 

(1)  To  misrepresent  the  mechanical 
condition  of  a  used  vehicle; 

(2)  To  fail  to  disclose,  prior  to  sale, 
any  material  defect  in  the  mechanical 
condition  of  the  used  vehicle  known  to 
the  dealer; 

(3)  To  represent  that  a  used  vehicle,  or 
any  component  thereof,  is  free  from 
material  defects  in  mechanical  condition 
at  the  time  of  sale  unless  the  dealer  has 
a  reasonable  basis  for  such 
representation  at  the  time  it  is  made; 

(4)  To  fail  to  make  available,  prior  to 
sale,  the  terms  of  any  written  warranty 
offered  in  connection  with  the  sale  of  a 
used  vehicle; 

(5)  To  misrepresent  the  terms  of  any 
warranty  offered  in  connection  with  the  , 
sale  of  a  used  vehicle; 

(6)  To  represent  that  a  used  vehicle  is 
sold  with  a  warranty  when  the  vehicle  is 
sold  without  any  warranty; 

(7)  To  fail  to  disclose,  prior  to  sale, 
that  a  used  vehicle  is  sold  without  any 
warranty. 

(b)  The  Commission  has  adopted  this 
Rule  in  order  to  prevent  the  deceptive 
acts  or  practices  defined  in  paragraph 
(a)  of  this  section.  It  is  a  violation  of  this 
Rule  for  any  used  vehicle  dealer  to  fail 
to  comply  with  the  requirements  set 
forth  in  §  §  455.2  through  455.6.  If  a  used 
vehicle  dealer  complies  with  the 
requirements  of  §  §  455.2  through  455.6, 
the  dealer  does  not  violate  this  Rule. 

(c)  The  following  definitions  shall 
apply  for  purposes  of  this  part: 

(1)  "Vehicle”  means  any  motorized 
vehicle,  other  than  a  motorcycle,  with  a 


gross  vehicle  weight  rating  (GVWR)  of 
less  than  8500  lbs.,  a  curb  weight  of  less 
then  6000  lbs.,  and  a  frontal  area  of  less 
than  46  sq.  ft. 

(2)  “Used  vehicle”  means  any  vehicle 
driven  more  than  the  limited  use 
necessary  in  moving  or  road  testing  a 
new  vehicle  prior  to  delivery  to  a 
consumer,  but  does  not  include  any 
vehicle  sold  only  for  scrap  or  parts  (title 
documents  surrendered  to  the  state  and 
a  salvage  certificate  issued). 

(3)  "Dealer”  means  any  person  or 
business  which  sells  or  offers  for  sale  a 
used  vehicle  after  selling  or  offering  for 
sale  five  (5)  or  more'used  vehicles  in  the 
previous  twelve  months,  but  does  not 
include  a  bank  or  financial  institution,  a 
business  selling  a  used  vehicle  to  an 
employee  of  that  business,  or  a  lessor 
selling  a  leased  vehicle  by  or  to  that 
vehicle's  lessee  or  to  an  employee  of  the 
lessee. 

(4)  "Consumer”  means  any  person 
who  is  not  a  used  vehicle  dealer. 

(5)  “Warranty”  means  any 
undertaking  In  writing,  in  connection 
with  the  sale  by  a  dealer  of  a  used 
vehicle,  to  refund,  repair,  replace, 
maintain  or  take  other  action  with 
respect  to  such  used  vehicle  and 
provided  at  no  extra  charge  beyond  the 
price  of  the  used  vehicle. 

(6)  "Implied  warranty”  means  an 
implied  warranty  arising  under  State 
law  (as  modified  by  the  Magnuson-Moss 
Act]  in  connection  with  the  sale  by  a 
dealer  of  a  used  vehicle. 

(7)  "Service  contract”  means  a 
contract  in  writing  for  any  period  of  time 
or  any  specific  mileage  to  refund,  repair. 


replace,  or  maintain  a  used  vehicle  and 
provided  at  an  extra  charge  beyond  the 
price  of  the  used  vehicle,  provided  that 
such  contract  is  not  regulated  in  your 
State  as  the  business  of  insurance. 

(8)  “You”  means  any  dealer,  or  any 
agent  or  employee  of  a  dealer,  except 
where  the  term  appears  on  the  window 
form  required  by  §  455.2(a). 

(9)  “Defect”,  for  the  purposes  of 

§  455.2(c),  means  any  of  the  conditions 
described  in  §  455.6. 

§  455.2  Consumer  sates — window  form. 

(a)  General  duty.  Before  you  oRer  a 
used  vehicle  for  sale  to  a  consumer,  you 
must  prepare,  fill  in  as  applicable  and 
display  on  that  vehicle  a  “Used  Car 
Buyers  Guide”  as  required  by  this  rule. 

(1)  Use  a  side  window  to  display  the 
form  so  both  sides  of  the  form  can  be 
read,  with  the  title  "Used  Car  Buyers 
Guide”  facing  to  the  outside.  You  may 
remove  a  form  temporarily  from  the 
window  during  any  test  drive,  but  you 
must  return  it  as  soon  as  the  test  drive  is 
over. 

(2)  The  capitalization,  psnctuation 
and  wording  of  all  items,  headings,  and 
text  on  the  form  must  be  exactly  as 
required  by  this  Rule.  The  entire  form 
must  be  printed  in  100%  blank  ink  on  a 
white  stock  no  smaller  than  12  inches 
high  by  7y4  inches  wide  in  the  type 
styles,  sizes  and  format  indicate. 

BiLUNG  CODE  arso-ei-w 
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USED  CAR  BUYERS  GUIDE 


IMPOfn’ANT:  Spoken  promise*  are  difficult  to  enforce.  Ask  the  dealer  to  put 
all  promises  in  writing.  Keep  this  form. 


NOTICE:  For  your  protection  and  safety 


Ask  about  the  current  condition  of  the  following  major  mechanical  and  safety 
systems  of  this  car.  See  below  which  of  these  systems,  if  any,  are  covered  by  a 
warranty  and  which  systems  are  known  by  the  dealer  to  contain  major  defects. 
Dealers  must  inform  you  in  writing  if  they  know  of  certain  defects  in  this  car’s 
major  systems. 


Frame  &  Body 
Engine 

Transmission  and  Drive  Shaft 
Differential 
Cooling  System 
Electrical  System 
Fuel  System 


Brake  System 
Steering  System 
Suspension  System 
Tires 
Wheels 

Exhaust  System 
Accessories 


PRE  PURCHASE  INSPECTION.  Ask  the  dealer  H  you  may  have  Ihis  car  inspected  by  your 
mechanic  either  on  or  off  the  lot. 

WARRANTIES  FOR  THIS  CAR: 


NO  IMPLIED  WARAANTY— “AS  IS”.  This  means  you  will  pay  all  costs  for  any  repairs  needed 
when  you  buy  the  car  or  after  the  time  of  sale.  If  this  box  is  checked,  the  dealer  makes  no 
written  promises  about  this  car's  condition. 

FULL  LIMITED  WARRANTY.  The  dealer  will  pay  %  of  the  total  repair  bill  for  covered 

systems  that  fail  during  the  warranty  Ask  the  dealer  for  a  copy  of  the  warranty  document  for  a 
full  explanation  of  warranty  coverage,  exclusions,  and  the  dealer's  repair  obligations.  Under 
state  law,  “implied  warranties”  may  give  you  even  more  rights. 

SYSTEMS  COVERED;  DURATION: 


SERVICE  CONTRACT.  A  service  contract  is  available  from 
for  $  extra.  This  service  contract  adds  to  the  dealer's  responsibilities  under  any 

warranty.  If  you  buy  a  service  contract  within  90  days  of  the  time  of  sale,  state  law  “implied 
warranties”  may  give  you  additional  rights. 


MAJOR  KNOWN  DEFECTS:  Dealers  must  tell  you  in  the  space  below  if  they  know  about  certain 
defects  in  this  car's  major  systems.  The  defects  that  must  be  disclosed  if  kr>own  are  listed  on 
the  back  of  this  form.  However,  there  may  be  defects  that  are  unknown  to  the  dealer.  If  nothing 
is  listed,  the  car  is  not  necessarily  free  of  defects. 


See  the  back  of  this  form  for  important  additional  major  defect  information. 
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Below  is  a  list  of  some  major  defects  that  may  occur  in  used  cars. 


Frame  a  Body 

Franr\e  cracks,  corrective  weids.  or  rusted 
through 

DogtracKs— bent  or  twisted  frame 
Enaine  . 

0)1  leakage  excluding  normal  seepage 
Cracked  block  or  head 
Belts  missing  or  inoperable 
Knocks  or  misses  related  to  camshaft 
lifters  and  push  rods 
Abnormal  exhaust  discharge 

Transmission  &  Drive  Shaft 

Improper  fluid  level  or  leakage,  excluding 
normal  seepage 

Cracked  or  damaged  case  which  is  visible 
Abnormal  noise  or  vibration  caused  by 
faulty  transmission  or  drive  shaft 
Improper  shifting  or  functioning  in  any 
gear 

Manual  clutch  slips  or  chatters 

Oilferenlial 

Improper  fluid  level  or  leakage  excluding 
normal  seepage 

Cracked  or  damaged  housing  which  is 
visible 

Abnormal  noise  or  vibration  caused  by 
faulty  differential 

Cooling  System 

Leakage,  including  radiator 
Improperly  functioning  water  pump 

Electrical  System 

Battery  leakage 

Improperly  functioning  alternator, 
generator  battery  or  starter 

Fuel  System 

Visible  leakage 

Inoperable  Accessories 

Gauges  or  warning  devices 
Air  conditioner 
Heater  &  Oetroster 


Brake  System 

Failure  warning  light  broken 
Pedal  not  firm  under  pressure  pOT  specs.) 
Not  enough  pedal  reserve  (OOt  specs.)  • 
Does  not  stop  vehicle  in  straight  line 
(OOT  specs.) 

Hoses  damaged 

Drum  or  rotor  loo  thin  (Mfgr  specs  ) 

Lining  or  pad  thickness  less  than  1/32  irKh 
Power  unit  not  operating  or  leaking 
Structural  or  mechanical  pads  damaged 

Steering  System 

Too  much  free  piay  at  steering  whedi 
(DOT  specs.) 

Free  play  in  linkage  more  than  1/4  inch 
Steering  gear  binds  or  jams 
Front  wheels  aligned  improperly 
(DOT  specs ) 

Power  unit  belts  cracked  or  slipping 
Power  unit  fluid  level  improper 

Suspension  System 

Ball  joint  seals  damaged 
Structural  parts  bent  or  damaged 
Stabilizer  bar  disconnected 
Spring  broken 

Shock  absorber  mounting  loose 
Rubber  bushings  damaged  or  missmg 
Radius  rod  damaged  or  missing 
Shock  absorber  leaking  or  functioning 
improperly 

Tires 

Tread  depth  less  than  2/32  inch 
Sizes  mismatched 
Visible  damage 

Wheels 

Visible  cracks  damage  or  repairs 
Mounting  bolts  loose  or  missing 

Exhaust  System 
Leakage 


'  OtALfe« 


IMPORTANT;  The  information  on  this  form  is  part  of  any  contract  tobuy  this  vehicle  Removal  of 
this  label  before  consumer  purchase  (except  for  purpose  of  lest -driving)  is  a  violation  of  federal 
law  (160  F  R  455) 

Defect  disclosure  sjjecifications  are  printed  m  Volume  16C.F  R  (Code  of  Federal  Regulations) 
Part  455 


BILLING  CODE  6750-01-C 
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When  filling  out  the  form,  follow  the 
directions  in  paragraph  (b)  through  (g)  of 
this  section  §  455.4. 

(b)  Warranties. — (1)  No  Implied 
Warranty — "As  Is’VImplied  Warranties 
Only,  (i)  If  you  offer  the  vehicle  without 
any  implied  warranty,  i.e.,  “as  is,”  mark 
the  box  provided.  If  you  offer  the  vehicle 
with  implied  warranties  only,  substitute 
the  disclosure  specified  below,  and 
mark  the  box  provided.  If  you  first  offer 
the  vehicle  “as  is”  or  with  implied 
warranties  only  but  then  sell  it  with  a 
warranty,  cross  out  the  “No  Implied 
Warranty — ‘As  Is’  ”  or  “Implied 
Warranties  Only”  disclosure,  and  fill  in 
the  warranty  terms  in  accordance  with 
paragraph  (b)(2)  of  this  section. 

(ii)  If  your  State  law  limits  or  prohibits 
“as  is”  sales  of  vehicles,  that  State  law 
overrides  this  part  and  this  rule  does  not 
give  you  the  right  to  sell  “as  is.”  In  such 
States,  the  heading  “No  Implied 
Warranty — ‘As  Is’  ”  and  the  paragraph 
immediately  accompanying  that  phrase 
must  be  deleted  from  the  form,  and  the 
following  heading  and  paragraph  must 
be  substituted.  If  you  sell  vehicles  in 
States  that  permit  “as  is”  sales,  but  you 
choose  to  offer  implied  warranties  only, 
you  must  also  use  the  following 
disclosure  instead  of  “No  Implied 
Warranty — ‘As  Is’ 

Implied  Warranties  Only 

This  means  that  the  dealer  does  not  make 
any  specific  promises  to  fix  things  that  need 
repair  when  you  buy  the  car  or  after  the  time 
of  sale.  But,  State  law  "implied  warranties” 
may  give  you  some  rights  to  have  the  dealer 
take  care  of  serious  problems  that  were  not 
apparent  when  you  bought  the  car. 

(2)  Full/Limited  Warranty.  If  you  offer 
the  vehicle  with  a  warranty,  briefly 
describe  the  warranty  terms  in  the  space 
provided.  This  description  must  include 
the  following  warranty  information: 

(i)  Whether  the  warranty  offered  is 
“h-ull”  or  “Limited.”  *Mark  the  box  next 
to  the  appropriate  designation. 

(ii)  Which  of  the  specific  systems  are 
covered  (for  example,  “engine, 
transmission,  differential”).  You  cannot 
use  shorthand,  such  as  “drive  train”  or 


'  See  §  455.5  n.  5  for  the  Spanish  version  of  this 
disclosure. 

*  A  "Full"  warranty  is  defined  by  the  Federal 
Minimum  Standards  for  Warranty  set  forth  in  §  104 
of  the  Magnuson-Moss  Warranty  Act,  15  U.S.C. 

§  2304  (1975).  The  Magnuson-Moss  Warranty  Act 
does  not  apply  to  vehicles  manufactured  before  July 
4. 1975.  Therefore,  if  you  choose  not  to  designate 
"Full"  or  "Limited"  for  such  cars,  cross  out  both 
designations,  leaving  only  "Warranty". 


“power  train”  for  covered  systems. 

(iii)  The  duration  (for  example,  “30 
days  or  1,000  miles,  whichever  occurs 
first”). 

(iv)  The  percentage  of  the  repair  cost 
paid  by  you  (for  example,  “The  dealer 
will  pay  100%  of  the  total  repair  bill”  or 
“The  Dealer  will  pay  60%  of  the  total 
repair  bill”). 

(v)  If  the  warranty  does  not  cover 
parts  and  labor  equally,  you  must 
disclose  this.  Delete  the  line  from  the 
form  which  reads  “The  dealer  will  pay 

- %  of  the  total  repair  bill”  and 

substitute  “The  dealer  will  pay - %  of 

the  labor  and - %  of  the  parts.”  Fill  in 

the  percentage  of  the  cost  of  parts  and 
labor  you  will  pay  under  the  warranty. 

If,  foUowing  negotiations,  you  and  the 
buyer  agree  to  changes  in  the  warranty 
coverage,  mark  the  changes  on  the  form, 
as  appropriate. 

If  you  first  offer  the  vehicle  with  a 
warranty,  but  then  sell  it  without  one, 
cross  out  the  offered  warranty  and  mark 
either  the  “No  Implied  Warranty — ‘As 
Is’  ”  box  or  the  “Implied  Warranties 
Only”  box,  as  appropriate. 

(8)  Service  Contracts.  If  you  make  a 
service  contract  (other  than  a  contract 
that  is  regulated  in  your  state  as  the 
business  of  insurance)  available  on  the 
vehicle,  you  must  add  the  following 
heading  and  paragraph  below  the  “Full/ 
Limited  Warranty”  disclosure  and  fill  it 
in  as  applicable.^ 

Service  Contract 

A  service  contract  is  available  from 

- (contractor’s  name)  for  $ 

extra.  This  service  contract  adds  to  the 
dealer’s  responsibilities  under  any  warranty. 
If  you  buy  a  service  contract  within  90  days 
of  the  time  of  sale,  state  law  “implied 
warranties”  may  give  you  additional  rights. 

(c)  Condition — Major  Known  Defects. 
You  must  disclose  in  the  space  provided 
on  the  front  of  the  “Used  Car  Buyers 
Guide”  form  any  defects  listed  in 
Section  455.6  of  this  Rule  that  you  know 
about  at  the  time  the  car  is  sold.  For 
purposes  of  this  part,  you  have 
knowledge  of  a  defect  if  you  (which 
pursuant  to  Section  455.1(c)(8)  includes 
your  agent  or  employee)  have  obtained 
facts  or  information  about  the  condition 
of  a  vehicle  {e.g.,  through  an  inspection, 
from  a  previous  owner,  from  the  seller  at 
an  auction)  which  would  lead  a 
reasonable  person  under  the 


*Sec  §  455.5  n.  6  for  tho  Sp.-inish  version  of  this 
disclosure. 


circumstances  to  conclude  that  the  car 
contained  one  or  more  of  the  defects 
listed  in  Section  455.6  of  this  Rule."* 

(d)  Name  and  Address.  Put  the  name 
and  address  of  your  dealership  in  the 
space  provided.  If  you  do  not  have  a 
dealership,  use  the  name  and  address  of 
your  place  of  business  (for  example, 
your  service  station)  or  your  own  name 
and  home  address. 

(e)  Make,  Model,  Model  Year,  VIN. 

Put  the  vehicle's  name  (for  example, 
“Chevrolet”),  model  (for  example, 
“Vega”),  model  year,  and  Vehicle 
Identification  Number  (VIN)  in  the 
spaces  provided. 

(f)  Complaints.  In  the  space  provided, 
put  the  name  and  telephone  number  of 
the  person  who  should  be  contacted  if 
any  complaints  arise  after  sale. 

§  455.3  Window  form. 

(a)  Form  Given  to  Buyer.  Give  the 
buyer  of  a  used  vehicle  sold  by  you  the 
window  form  displayed  under  §  455.2 
containing  all  of  the  disclosures  required 
by  the  Rule  and  reflecting  the  warranty 
coverage  agreed  upon.  If  you  prefer,  you 
may  give  the  buyer  a  copy  of  the 
original,  so  long  as  that  copy  accurately 
reflects  all  of  the  disclosures  required  by 
the  Rule  and  the  warranty  coverage 
agreed  upon. 

(b)  Incorporated  into  Contract.  The 
information  on  the  final  version  of  the 
window  form  is  incorporated  into  the 
contract  of  sale  for  each  used  vehicle 
you  sell  to  a  consumer.  Information  on 
the  window  form  overrides  any  contrary 
provisions  in  the  contract  of  sale.  To 
inform  the  consumer  of  these  facts, 
include  the  following  language 
conspicuously  in  each  consumer 
contract  of  sale: 

“The  information  you  see  on  the  window 
form  for  this  vehicle  is  part  of  this  contract. 
Information  on  the  window  form  overrides 
any  contrary  provisions  in  the  contract  of 
sale.” 

§  455.4  Contrary  statements. 

You  may  not  make  any  statements, 
oral  or  written,  or  take  other  actions 
which  alter  or  contradict  the  disclosures 
required  by  §§  455.2  and  455.3.  You  may 
negotiate  over  warranty  coverage,  as 
provided  in  Section  455.2(b)  of  this  part, 
as  long  as  the  final  warranty  terms  are 
identified  in  the  contract  of  sale  and 
summarized  on  the  copy  of  the  window 
form  you  give  to  the  buyer. 


'  Illiistnitions  of  tho  provisions  of  this  part  are  sol 
out  in  the  Appendix  to  this  Rule. 
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§  455.5  Spanish  language  sales. 

If  you  conduct  a  sale  in  Spanish,  the 
window  form  required  by  §  455.2  and 
the  contract  disclosures  required  by 
§  455.3  must  be  in  that  language.  You 
may  display  on  a  vehicle  both  an 
English  language  window  form  and  a 
Spanish  language  translation  of  that 
form.  Use  the  following  translation  and 
layout  for  Spanish  language  sales:  ^ 


®  Use  the  following  language  for  the  “Implied 
Warranties  Only"  disclosure  when  required  by 
§  455.2(b)(1): 

Garantias  implicitas  solamente. 

Este  (ermino  signifies  que  el  vendedor  no  hace 
promesas  especificas  de  arreglar  lo  que  requira 
reparacion  cuando  usted  compra  el  automovil  o 
despues  del  momenta  de  la  venta.  Pero.  las 
"garantias  implicitas"  de  la  ley  estatal  pueden  darle 
a  usted  aigunos  derechos  y  hacer  que  el  vendedor 
resuelva  problemas  graves  que  no  fueron  evidentes 
cuando  usted  compfo  el  automovil. 

Use  the  following  language  for  the  “Service 
Contract"  disclosure  when  required  by  §  455.2(b)(3); 

Contracto  De  Servicio.  Puede  obtenerse  un 
contrato  de  servicio  de  por  la  sums  adicional  de 
US  $  .  Este  contrato  de  servicio  aumenta  las 

responsabilidades  del  vendedor  en  virtud  de 
cualquier  garantia.  Si  adquiere  usted  un  contrato  de 
servicio  dentro  del  plazo  de  90  dias  a  partir  del 
momento  de  la  venta,  las  “garantias  implicitas"  de 
la  ley  estatal  pueden  darle  derechos  adicionales, 
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QUIA  PEL  COMPRADOR 

IMPORTANTE;  Las  promesas  verbales  son  dificiles  de  hacer  cumptir.  Solicite 
al  vendedor  que  ponga  todas  las  promesas  por  escrito.  Conserve  este  formulailo. 


Marca  del  vehlcuio  Modeio  Ano  Numerode>den!ificaci6n 

AVISO:  Para  su  proteccion  y  seguridad 


Informese  acerca  de  la  condicion  actual  de  los  siguientes  sistemas  mecanicos 
y  de  seguridad  de  este  automdvil.  Vea  a  continuacidn  culiles  de  estos  sistemas, 
si  los  hubiere,  estin  amparados  por  una  garantia  y  que  sistemas  conoce  el 
vendedor  que  contienen  importantes  defectos.  Los  vendedores  estan  obligados 
a  informarie  por  escrito  si  conocen  ciertos  defectos  en  los  principaies  sistemas 
de  este  automdvil. 


Chasis  y  carroceria 
Motor 

Transmision  y  eje  de  cardan 
Diferencial 

Sistema  de  refrigeracion 
Sistema  electrico 
Sistema  de  combustible 


Sistema  de  frenos 
Sistema  de  direccion 
Sistema  de  suspension 
Llantas 
Ruedas 

Sistema  de  escape 
Accesorios 


INSPECCION  PREVIA  A  LA  COMPRA:  Pregunte  al  vendedor  si  puede  usted  traer  un  mecanlco 
para  que  Inspecclone  el  automovil  o  llevar  el  automovll  para  que  este  lo  Inspecclone  en  su  taller. 

GARANTIAS  PARA  ESTE  AUTOMOVIL: 


‘  (TAL  Y  COMO  ESTA).  Significa  que  usted  pagara  todos 
1  necesarlas  al  comprar  usted  el  automdvil  o  despi 


I  SIN  GARANTIA  IMPLICITA-‘'AS  IS”  , 
los  gastos  de  las  reparaclones  que  sean  necesarlas  al  comprar  usted  el  aulomdvlf  o  despues 
de  efectuarse  la  venta.  SI  se  ha  marcado  este  recuadro,  el  vendedor  no  hace  promesas  escritas 
acerca  de  la  condicldn  de  este  automdvil. 

GARANTIA  Z  COMPLETA  Z  LIMITADA.  El  vendedor  pagara _ %  de  la  factura  total  de 

reparar  los  sistemas  cubiertos  que  dejen  de  funcionar  durante  el  periodo  de  garantia.  PIda  al 
vendedor  una  copla  del  documento  de  garantia  donde  se  explican  detalladamente  la  cobertura 
de  la  garantia,  exclusiones  y  las  obllgaciones  que  tiene  el  vendedor  de  realizar  reparaclones. 
Conforms  a  la  ley  estatal,  las  "garantias  impircitas”  pueden  darle  a  usted  Incluso  mas  derechos. 


SISTEMAS  CUBIERTOS  POR  LA  GARANTIA: 


OURACION: 


CONTRATO  OE  SERVICIO.  Puede  obtenerse  un  contrato  de  serviciode 

por  la  suma  adicional  de  US  $ _ Este  contrato  de  servicio  aumenta  las  responsabllidades 

del  vendedor  en  virtud  de  cualquier  garantia.  Si  adquiere  usted  un  contrato  de  servicio  dentro 
del  plazo  de  90  dias  a  partir  del  momento  de  la  venta,  las  "garantias  implicitas”  de  la  ley  estatal 
pueden  darle  derechos  adicionales. 

DEFECTOS  IMPORTANTES  CONOCIOOS:  Los  vendedores  le  indicaran  en  el  espacio  a  con- 
tinuacion  si  conocen  la  existencia  de  ciertos  defectos  en  los  sistemas  principaies  de  este 
automovil.  Los  defectos  que  deberan  indicarse  si  se  conocen  se  relacionan  ai  dorso  de  este 
formulario.  Sin  embargo,  pueden  haber  defectos  desconocidos  para  el  vendedor.  El  hecho  de 

§ue  no  se  indlque  ninguno  no  quiere  decir  necesariamente  que  el  automovil  este  libre  de 
efectos. 


Vease  el  dorso  de  este  formulario  donde  se  proporciona  informacion  adicional 
importante  sobre  los  principaies  defectos. 
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A  continuacion  figure  una  lista  da  algunos  da  los  principalas  dafactoa  qua 
puadan  ocurrir  an  automovilas  usados. 


Chaste  y  carrocaria 

Chasis-grietas,  soldaduras  correctivas  u 
oxidado 

Chasis  doblado  o  torcido 

Motor 

Fuga  de  aceite,  excluyendo  el  escape 
normal 

Bloque  o  tapa  de  recamara  agrietados 
Correas  que  faltan  o  no  funcionan 
Falloopistoneo 

Emision  excesiva  de  humo  por  el  sistema 
de  escape 

Transmisi6n  y  eje  de  cardan 

Nivel  de  liquido  inadecuado  o  fuga. 

excluyendo  filtracion  normal 
Cubierta  agrietada  o  danada  visible 
Vibracion  o  ruido  anormal  ocasionado  por 
una  transmision  o  eje  de  cardan 
defectuoso 

Cambio  de  marchas  0  funcionamiento 
inadecuad-o  en  cuaiquier  marcha 
Embrague  manual  patina  o  vibra 

Diferenclal 

Nivel  de  liquido  inadecuado  o  fuga, 
excluyendo  filtracion  normal 
Cubierta  agrietada  o  danada  visible 
Ruido  0  vibracion  anormal  ocasionado  por 
diferenclal  defectuoso 


Sistema  de  refrigeracion 

Fuga,  incluidoel  radiador 
Bomba  de  agua  defectuosa 

Sistema  electrico 

Fuga  en  las  oaterias 

Alternador,  generador,  bateria  o  motor  de 
arranque  defectuosos 

Sistema  de  combustible 

Escape  visible  de  combustible 

Accesorios  averiados 

Indicadores  o  medidores  del  cuadro  de 
instrumentos 
Acondicionador  de  aire 
Calefactor  y  descarchador 


Sistema  da  franoa 
Luz  de  advertencia  de  falla  danada 
Pedal  no  firme  bajo  presion  (Especif  del 
Dpto  deTransp.) 

Juego  insuficiente  en  el  pedal  (Especif 
del  Dpto  deTransp.) 

No  detiene  el  vehiculo  en  tinea  recta 
(Especif  del  Dpto  deTransp.) 

Conductos  danados 
Tambor  o  disco  muy  deigados  (Especif 
del  fabricante) 

Grosor  de  fas  bandas  de  los  frenos  menor 
de  1/32depulgada 
Sistema  de  servofreno  danado  o  con 
escape 

Partes  estructurales  o  mecanicas  danadas 

Sistema  de  direccion 
Juego  excesivo  en  el  volante  (Especif.  det 
Dpto  deTransp.) 

Juego  en  el  variliaje  en  exceso  de  114  de 
pulgada 

Engranaje  del  volante  de  direccion  se 
agarrota 

Ruedas  delanteras  mal  alineadas  (Especif 
del  Dpto  de  Transp.) 

Correas  del  sistema  de  servodireccion 
agrietadas  o  flojas 
Nivel  del  liquido  del  sistema  de 
servodireccion  inadecuado 

Sistema  de  suspension 

Sellos  de  conexion  de  rodamientos 
defectuosos 

Piezas  estructurales  dob'adas  o  danadas 
Barra  de  estabilizacion  desconectada 
Resorte  roto 

Montura  del  amortiguador  floja 
Bujes  de  goma  danados  o  ausentes 
Estabil.zador  para  cunras  danado  o  ausente 
Amortiguador  tiene  fuga  o  funciona 
defectuosamente 

Llantas 

Profundidad  de  la  banda  de  rodamiento 
menor  de  2/32  de  pulgada 
Diferentes  tamanos  de  llanta 
Danos  visibles 

Ruedas 

Grietas  visibles,  danos  o  reparaciones 
Pernos  de  montaje  sueltos  o  ausentes 

Sistema  de  escape 
Fuga 


VendedOf 

Dneccl6n 


V#ase  para  reciamaoor^es 


IMPORT  ANTE:  La  informacion  contenida  en  este  formulario  forma  parte  de  todo  contrato  de 
compra  de  este  vehiculo  Constituye  una  contravencion  de  la  ley  federal  (16  C.F.R  455)  quitar 
este  rotulo  antes  de  la  compra  del  vehiculo  por  el  consumidor  (salvo  para  conducir  el  automovil 
en  calidad  de  prueba) 

Las  especificaciones  para  la  divulgacion  de  los  defectos  estan  impresas  en  el  Volumen 
16  C.F.R  (Codigo  de  Disposiciones  Federates).  Parte  455. 
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§  455.6  Major  known  defect  standards. 

You  are  not  required  to  inspect,  but 
you  are  required  to  disclose  on  the 
Buyers  Guide  any  defects  set  forth 
below  if  known.  For  purposes  of  this 
Rule,  a  used  vehicle  has  defects  if  it 
satisfies  the  criteria  set  forth  in 
paragraphs  (a)  through  (i)  of  this  section 
or  if  it  fails  to  meet  any  of  the  standards 
established  by  the  test  procedures  set 
forth  in  paragraphs  (j]  through  [n]  of  this 
section  or  any  other  test  procedures 
that,  when  properly  applied,  produce  the 
same  or  substantially  similar  results. 
When  deciding  whether  an  item  listed 
below  is  defective,  treat  all  vehicles  the 
same;  do  not  use  lower  standards  for 
older  or  cheaper  vehicles.  Use  the 
language  specified  in  the  text  of  the  Rule 
to  describe  the  defect  on  the  window ' 
form. 

Examples: 

(1)  If  you  know  that  the  engine  head  is 
cracked,  you  must  write  in  the  Major  Known 
Defects  section  of  the  form,  "Engine — 

Cracked  head”. 

(2)  If  you  know  that  the  tire  tread  depth  is 
less  than  %  2  of  an  inch,  you  must  write  in  the 
Major  Known  Defects  section  of  the  form; 
“Tires — Tread  Depth  Less  Than  %2  inch”. 

(a)  Frame  and  Body. 

(1)  Frame — cracks,  corrective  welds  or 
rusted  through 

(2)  Dogtracks — bent  or  twisted  frame 

(b)  Engine. 

(1)  Oil  leakage,  excluding  normal 
seepage 

(2}  Cracked  block  or  head 

(3)  Belts  missing  or  inoperable 

(4)  Knocks  or  misses  related  to 
camshaft  lifters  and  push  rods 

(5)  Abnormal  exhaust  discharge 

(c)  Transmission  and  Drive  Shaft. 

(1)  Improper  fluid  level  or  leakage, 
excluding  normal  seepage 

(2)  Cracked  or  damaged  case,  which  is 
visible 

(3)  Abnormal  noise  or  vibration 
caused  by  faulty  transmission  or  drive 
shaft 

(4)  Improper  shifting  or  functioning  in 
any  gear 

(5)  Manual  clutch  slips  or  chatters 

(d)  Differential. 

(1)  Improper  fluid  level  or  leakage, 
excluding  normal  seepage 

(2)  Cracked  or  damaged  housing, 
which  is  visible 

(3)  Abnormal  noise  or  vibration 
caused  by  faulty  differential 

(e)  Cooling  System. 

(1)  Leakage,  including  radiator 

(2)  Improperly  functioning  water  pump 

(f)  Electrical  System. 

(1)  Battery  leakage 

(2)  Improperly  functioning  alternator, 
generator,  battery,  or  starter 

(g)  Fuel  System.  (1)  Visible  leakage 

(h)  Inoperable  Accessories. 


(1)  Gauges  or  warning  devices 

(2)  Air  conditioner 

(3)  Heater  and  defroster 

(i)  Exhaust  System.  (1)  Leakage 

(j)  Brake  System — General  Procedure. 
Use  25  lbs.  of  force  to  test  power- 
assisted  or  full-power  brakes  (50  lbs.  for 
non-power  brakes)  unless  a  different 
force  is  given  below. 

(1)  Brake  System — Failure  warning 
light  broken  (if  original  equipment). 

Procedure:  Apply  the  parking  brake 
and  turn  the  ignition  to  “start”  or  test  by 
other  means  set  by  the  manufacturer  to 
make  sure  the  light  works. 

(2)  Brake  System — Pedal  not  firm 
under  pressure.  Procedure:  With  the 
engine  running  on  vehicles  equipped 
with  power  brake  systems,  and  the 
ignition  turned  to  “on”  in  other  vehicles, 
apply  a  force  of  125  pounds  to  the  brake 
pedal  and  hold  for  10  seconds.  Make 
sure  that  there  is  no  decrease  in  pedal 
height  and  that  the  failure  lamp  does  not 
light. 

(3)  Brake  System — Not  enough  pedal 
reserve. 

Procedure:  Depress  the  brake  pedal 
fully  (with  the  engine  running  in  vehicles 
equipped  with  power  assisted  brakes). 
The  pedal  travel  must  not  be  more  than 
80  percent  of  the  distance  from  the 
pedal’s  free  position  to  the  floorboard  or 
pedal  stop.  This  test  is  not  necessary  for 
full  power  (central  hydraulic)  brake 
systems  or  for  vehicles  with  brake 
systems  designed  to  work  with  more 
than  80  percent  of  pedal  travel. 

(4)  Brake  System — Does  not  stop 
vehicle  in  straight  line. 

Procedure:  With  the  tire  pressure  at 
the  manufacturer’s  specification,  test  by 
either  procedure  (i)  or  (ii): 

(i)  Roller-type  or  drive-on  platform 
procedure:  Using  either  a  drive-on 
platform  or  a  roller-type  brake  analyzer 
which  can  measure  equalization,  make 
sure  that  the  forces  applied  by  the  front 
brakes  are  within  20  percent  of  each 
other  and  that  the  forces  applied  by  the 
rear  brakes  are  within  20  percent  of 
each  other.  Follow  the  directions  of  the 
maker  of  the  test  equipment. 

(ii)  Road  test  procedure:  Drive  on  a. 
road  that  is  level  (not  more  than  one 
percent  grade),  dry,  smooth,  hard¬ 
surfaced  and  free  from  loose  material, 
oil  or  grease.  Make  sure  that  the  vehicle 
stops  from  20  miles  per  hour  within  25 
feet  staying  in  a  12-foot-wide  lane. 

(5)  Brake  System — Hoses  damaged. 

Procedure:  Look  at  all  the  brake  hoses 

to  make  sure  that  the  hoses  do  not  touch 
the  vehicle’s  body  or  chassis  and  that 
the  hoses  are  not  cracked,  chafed  or 
flattened.  Do  not  count  a  protective 
device  like  a  “rub  ring”  as  part  of  the 
hose  or  tubing.  Examine  the  front  brake 


hoses  through  all  wheel  positions  from 
full  left  to  right. 

(6)  Brake  System — Drum  or  rotor  too 
thin. 

Procedure:  Remove  at  least  one  front 
and  one  rear  wheel  and  look  (measure 
as  needed)  to  see  if  the  drum  diameter 
and  rotor  thickness  are  within  the 
manufacturer’s  specifications.  (Vehicles 
built  after  January  1, 1971  and  some 
earlier  models  have  drums  embossed 
with  the  maximum  safe  drum  diameter 
dimension  and  the  rotors  embossed  with 
the  minimum  safe  rotor  thickness 
dimension.) 

(7)  Brake  System — Lining  or  pad 
thickness  less  than  *732  inch. 

Procedure:  With  at  least  one  front  and 
one  rear  wheel  removed,  look  to  see  if 
the  brake  linings  or  pads  have  cracks  or 
breaks  that  extend  to  rivet  holes,  except 
minor  cracks  that  do  not  impair 
attachment.  See  if  the  drum  brake 
linings  are  securely  attached  to  the 
brake  shoes  and  the  disc  brake  pads  are 
securely  attached  to  the  shoe  plate. 
Measure  to  see  if  there  is  at  least  one 
thirty-second  of  an  inch  of  lining  left. 
(With  riveted  linings,  measure  the 
thickness  of  the  lining  over  the  rivet 
heads.  With  bonded  linings  or  pads, 
measure  the  lining  thickness  over  the 
shoe  surface  at  the  thinnest  point  on  the 
lining  or  pad.) 

(8)  Brake  System — Power  unit  not 
operating  or  leaking. 

Procedure:  With  the  engine  running, 
look  and  listen  to  make  sure  vacuum 
hoses  are  not  collapsed,  scraped, 
broken,  improperly  mounted  or  leaking 
audibly.  Stop  the  engine  and  apply  the 
service  brakes  several  times  to  destroy 
vacuum  in  the  system.  Depress  the 
brake  pedal  with  25  pounds  of  force  and 
start  the  engine  while  maintaining  that 
force.  The  power  assist  is  defective  if 
the  brake  pedal  does  not  fall  slightly 
when  the  engine  starts. 

(9)  Brake  System — Structural  and 
mechanical  parts  damaged. 

Procedure:  With  at  least  one  front  and 
one  rear  wheel  removed,  look  to  see  if 
backing  plates  and  caliper  assemblies 
are  deformed  or  cracked;  whether 
system  parts  are  broken,  misaligned, 
missing,  binding  or  severely  worn;  and  if 
automatic  adjusters  and  other  parts  are 
assembled  and  installed  correctly. 

(k)  Steering  System. — (1)  Steering 
System — Too  much  free  play  at  steering 
wheel. 

Procedure:  With  the  engine  on  and  the 
wheels  in  the  straight  ahead  position, 
turn  the  steering  wheel  in  one  direction 
until  there  is  a  slight  movement  of  a 
'  front  wheel.  Turn  the  steering  wheel  the 
other  way  until  the  same  wheel  again 
moves  slightly.  If  you  had  to  turn  the 
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steerii^  wheel  more  than  the  distance 
shown  in  Table  1,  there  is  excessive  lash 
or  free  play  in  the  steering  system. 


Tatrie  Steering  System  Free  Ptay  Values 

[Inchesl 


steering  wheel  diameter 

Lash 

2 

2*4 

9A  . . 

_  2Vk 

2% 

(2)  steering  System — Free  play 
linkage  more  than  V*  inch. 

Procedure:  Elevate  the  front  end  of  the 
vehicle  to  load  the  ball  joints.  Insure 
that  the  wheel  bearings  are  correctly 
adjusted.  Grasp  the  front  and  rear  of  a 
tire  and  attempt  to  turn  the  tire  and 
wheel  assembly  left  and  right.  If  the  &ee 
movement  of  the  front  or  rear  tread  of 
the  tire  exceeds  one-quarter  inch  there 
is  excessive  steering  linkage  play. 


(3)  Steering  System — Steering  gear 
binds  or  jams. 

Procedure:  Turning  the  steering  wheel 
through  the  limit  of  travel  in  both 
directions.  The  wheel  should  him  freely. 
Feel  for  binding  or  jamming  in  the 
steering  gear  mechanisms. 

(4)  Steering  System — Front  wheels 
aligned  improperly. 

Procedure:  Toe-in  or  toe-out  must  not 
be  greater  than  1.5  times  the  values 
listed  in  the  vehicle  manufacturer’s 
service  specification  for  alignment 
settings  as  measured  by  a  bar-type  scuff 
gauge  or  other  toe-in  measuring  device. 
Values  to  convert  toe-in  readings  in 
inches  to  scuff  gauge  readings  in  feet/ 
mile  side-slip  for  different  wheel  sizes 
are  provided  in  Table  11.  Tire  diameters 
used  in  computing  scuff  gauge  readings 
are  based  on  the  average  maximum  tire 
dimensions  of  grown  tires  in  service  for 
typical  wheel  and  tire  assemblies. 


Table  H.— Toe-in  Settings  From  Vehicle  MFR's  Service  Specifications 


Wheel  size  pndudeiS 

Nominal 

Readings  in  feet  per  mile  sideslip 

diameter 

(inches) 

w 

lie" 

Me" 

H" 

Me" 

M" 

Me" 

,o 

_  28.2 

13.1 

26.2 

393 

5Z4 

65.6 

766 

91.7 

104.8 

117.9 

14 . . . . . 

.  26.4 

12.5 

25.0 

37.5 

50.0 

62.5 

75.0 

67.5 

100.0 

11Z5 

15 . . . 

.  26.5 

11.5 

23.0 

34.5 

46.0 

57.5 

69.0 

80.5 

920 

103.5 

. . . 

35.6 

9a 

16.6 

27.9 

37a 

46S 

566 

65.1 

74.4 

817 

(5)  Steering  System. — Power  unit  fluid 
level  improper. 

Procedure:  Examine  the  fluid  reservoir 
to  see  that  it  has  enough  fluid. 

(6)  Steering  System — Power  unit  belts 
cracked  or  dipping. 

Procedure:  Check  to  see  that  the  pu^^) 
belts  are  not  cracked  or  slipping. 

(1)  Suspension  System. — (1) 

Suspension  System — Ball  joint  seals 
damaged. 

Procedure:  Examine  the  front  and  rear 
suspension  parts  to  make  sure  that  the 
ball  joint  seals  are  not  cut  or  cracked; 

(2)  Suspension  System — Structural 
part'’  bent  or  damaged. 

Pivcedure:  Examine  the  front  and  rear 
suspension  parts  to  make  sure  that  the 
structural  parts  are  not  bent  or 
damaged; 

(3)  Suspension  system — Stabilizer  bar 
disconnected. 

Procedure:  Examine  the  front  and  rear 
suspension  parts  to  make  sure  that  the 
stabilizer  bars  are  connected; 

(4)  Suspension  System — Spring 
broken. 

Procedure:  Examine  the  front  and  rear 
suspension  parts  to  make  sure  that  the 
springs  are  not  broken  or  extended  by 
spacers; 

(5)  Suspension  System. — Shock 
absorber  mounting  loose. 


Procedure:  Examine  the  front  and  rear 
suspension  parts  to  make  sure  that  the 
shock  absorber  mountings  shackles  U- 
bolts  are  securely  attached; 

(6)  Suspension  System — Rubber 
bushings  damaged  or  missing. 

Procedure:  Examine  the  front  and  rear 
suspension  parts  to  make  sure  that  the 
rubber  bushings  are  not  cracked, 
extruded  out  ^m  or  missing  bt>m 
suspension  joints; 

(7)  Suspension  System — Radius  rod 
damaged  or  missing. 

Procedure:  Examine  the  front  and  rear 
suspension  parts  to  make  sure  that  the 
radius  rods  are  not  missing  or  damaged. 

(8)  Suspension  System — Shock 
absorber  leaking  or  functioning 
improperly. 

Procedure:  Look  at  the  shock 
absorbers  to  make  sure  their  seals  are 
not  leaking  (oil  on  the  housing  leaking 
from  within).  Make  sure  the  vehicle  does 
not  rock  freely  more  than  two  cycles  by 
pushing  down  on  one  end  of  the  vehicle, 
releasing  and  counting  the  cycles. 

Repeat  at  the  other  end  of  the  vehicle. 
Test  on  a  level  surface. 

(m)  Tires. — (1)  Tires — Tread  depth 
less  than  Vs*  inch. 

Procedure:  Make  sure  that  the  tread 
on  each  tire  is  at  least  two  thirty- 
seconds  of  an  inch  deep.  On  passenger 


cars  look  for  exposed  tread  depth 
indicators  (check  two  adjacent  major 
grooves  at  three  points  about  equally 
spaced  around  the  tire).  On  other  . 
vehicles,  you  may  have  to  measure  tread 
depth  with  a  tread  gauge. 

(2)  Tires — Sizes  mismatched. 

Procedure:  Look  to  make  sure  that  the 

tires  on  each  axle  are  matched  in  tire 
size  designation,  construction  and 
profrle,  and  are  not  a  major  deviation  in 
size  from  the  manufacturer’s 
recommendation.  (Given  on  a  glove  box 
sign  in  1968  or  later  passenger  cars.) 

(3)  Tires — Visible  damage. 

Procedure:  Look  to  make  sure  that  the 

tires  are  fr«e  from  clunking,  bumps, 
knots,  or  bulges  evidencing  cord.  ply.  or 
tread  separation  from  the  casing  or 
other  adjacent  materials,  or  use  a  blunt 
instrument  (to  probe  cuts  or  abrasions) 
to  make  sure  that  the  tire  cords  or 
belting  materials  are  not  exposed. 

(n)  Wheels. — (1)  Wheels — Visible 
cracks,  damage  or  repairs. 

Procedure:  Look  at  the  wheels  (tire 
rim,  wheel  disc,  and  spider)  to  make 
sure  that  there  are  no  visible  cracks, 
elongated  bolt  holes,  or  signs  of  repair 
welding.  Use  a  runout  gauge  and  stand 
to  make  sure  that  the  lateral  and  radial 
runout  of  each  rim  bead  area  is  not  more 
than  one-eighth  of  an  inch  of  total 
indicated  runout.  (Measure  each  wheel 
through  a  full  rotation.) 

(2)  Tires — Mounting  bolts  loose  or 
missing. 

Procedure:  Make  sure  all  wheel  nuts 
and  bolts  are  in  place  and  tight 

§  455.7  State  Exemptions. 

(a)  If,  upon  application  to  the 
Commission  by  an  appropriate  state 
agency,  the  Commission  determines, 
that — 

(1)  There  is  a  state  requirement  in 
effect  which  applies  to  any  transaction 
to  which  this  i^e  applies;  and 

(2)  That  state  requirement  affords  an 
overall  level  of  protection  to  consumers 
which  is  as  great  as,  or  greater  than,  the 
protection  afforded  by  this  Rule;  then 
the  Commission's  Rule  will  not  be  in 
effect  in  that  state  to  the  extent 
specified  by  the  Commission  in  its 
determination,  for  as  long  as  the  State 
administers  and  enforces  effectively  the 
state  requirement. 

(b)  Applications  for  exemption  under 
paragraph  (a)  of  this  section  should  be 
directed  to  the  Secretary  of  the 
Commission.  When  appropriate, 
proceedings  will  be  commenced  in  order 
to  make  a  determination  described  in 
paragraph  (a)  of  this  section,  and  will  be 
conducted  in  accordance  vidth  Subject  C 
of  Part  1  of  the  Commission's  Rules  of 
Practice. 
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§  455.8  Severability. 

The  provisions  of  this  part  are 
separate  and  severable  from  one 
another.  If  any  provision  is  determined 
to  be  invalid,  it  is  the  Conunission’s 
intention  that  the  remaining  provisions 
shall  continue  in  effect. 

Appendix  to  Used  Motor  Vehicle  Trade 
Regulation  Rule 

Under  §  455.2(c]  of  the  Used  Motor  Vehicle 
Trade  Regulation  Rule,  dealers  need  only 
disclose  those  defects  listed  in  §  455.6  that 
are  known  to  them  at  the  time  of  sale.  The 
definition  of  “knowledge”  as  used  in  this  Rule 
is  set  forth  in  the  text  of  §  455.2(c].  To  further 
illustrate  the  concept  of  “knowledge"  for 
purposes  of  this  Rule,  the  Commission 
provides  the  following  examples: 

Illustration  1 

At  an  auction,  a  used  car  dealer  personally 
inspects  a  vehicle  prior  to  purchase  and 
discovers  that  the  manual  clutch  slips.  In  this 
situation,  the  dealer  has  knowledge  of  a 
defect. 

Wuetration  2 

At  an  auction,  a  used  car  dealer  making  a 
successful  bid  is  given  no  opportunity  to 
oonduot  a  personal  inspectioa  of  the  vehicle 
purchases.  Nevertheless,  the  auctioneer 
informs  the  dealer  that  the  menual  clutdi 
slips.  In  this  situation,  the  dealer  has 
knowledge  of  a  defect. 

Illustration  3 

A  used  car  dealer  employs  an  independent 
appraiser  who  road  tests  and  visually 
inspects  a  vehicle  purchased  by  a  dealer  and 
finds  that  the  manual  clutch  slips.  In  this 
situation,  the  dealer  has  knowledge  of  a 
defect. 

Illustration  4 

A  used  car  dealer  employs  mechanics  who 
recondition  the  visual  appearance  of  used 
cars  offered  for  sale  by  the  dealer.  During  the 
reconditioning  of  a  vehicle,  one  of  the 
dealer's  mechanics  notices  visible  leakage 
from  the  vehicle's  fuel  system.  In  this 
situation,  the  dealer  will  be  deemed  to  have 
knowledge  because  the  mechanic  is  an 
employee  of  the  dealer.  If  the  mechanic  fails 
to  report  this  information  to  the  dealer,  and 
the  dealer  fails  to  disclose  the  defect  on  the 
Buyers  Guide,  the  dealer  will  be  held  liable 
for  a  Rule  violation. 

Illustration  5 

A  used  car  dealer  performs  no  inspections 
on  the  cars  he/she  offers  for  sale. 
Nevertheless,  the  dealer  sees  a  trail  of 
radiator  coolant  left  by  a  car  recently  driven 
onto  the  dealer's  lot  for  purposes  of  resale.  In 
this  situation,  the  dealer  has  knowledge  of  a 
defect. 

Illustration  6 

A  used  car  dealer  performs  no  Inspections 
on  the  cars  he/she  o^ers  for  sale. 
Nevertheless,  a  consumer  trades  in  one  used 
car  for  another  and  informs  the  dealer  that 
the  trade-in  had  corrective  welding  of  its 
frame  following  a  40-mile-per-hour  head-on 
collision  with  a  large  truck.  In  this  situation, 
the  dealer  has  knowledge  of  a  defect. 


Illustration  7 

A  used  car  dealer  performs  no  inspections 
on  the  cars  he/she  offers  for  sale. 
Nevertheless,  a  consumer  trades  in  one  used 
car  for  another  and  informs  the  used  car 
dealer  that  he/she  thinks  the  ride  is  “rough.” 

In  this  situation,  the  dealer  does  not  have 
knowledge  of  a  defect. 

Illustration  8 

A  used  car  dealer  is  told  by  his  mechanics 
that  the  right  rear  door  is  jammed  and  will 
not  open.  The  dealer  has  no  obligation  to 
disclose  this  fact  prior  to  sale  because  the 
condition  of  the  doors  is  not  among  those 
defects  that  must  be  disclosed  if  known. 

As  with  other  statutes  and  rules 
administered  by  the  Commission,  the 
Commission's  staff  will  provide  informal 
advice  interpreting  the  requirements  of  this 
subsection  as  well  as  other  requirements  of 
the  Rule.  Further  clarification,  if  necessary, 
can  be  obtained  from  the  Commission 
through  an  appropriate  request  for  an 
advisory  opinion  filed  under  Part  I  of  the 
Commission's  Rules  of  Practice. 

REGULATORY  ANALYSIS 

I.  Introductioo — Need  for  artd  Objectives 
of  the  Rule 

This  Rule  is  the  result  of  an  extensive 
Commission  investigation  into  sales 
practices  in  the  used  car  industry.  Many 
used  car  dealers  commonly  employ 
several  deceptive  sales  practices  which 
result  in  substantial  economic  injury  to 
consumers.  These  deceptive  practices 
involve  oral  misrepresentations  of  the 
warranty  coverage  offered  and  the 
mechanical  condition  of  used  cars  at  the 
time  of  sale.*  Consumers  with  little  or  no 
information  about  mechanical  condition 
are  assured  orally  by  dealers  of  the  good 
overall  quality  of  the  vehicle  they  are 
buying,  "rhey  rely  on  dealer  oral 
representations,  which  generally  are  not 
incorporated  into  sales  contracts,  and 
often  purchase  the  vehicle  “as  is,"  * 
believing  by  direct  misrepresentation  or 
by  inference  that  the  dealer  will  correct 
defects  should  any  be  discovered  after 
sale.  When  defects  are  discovered  soon 
after  sale  (within  a  few  days  or  weeks) 
the  consumer  returns  to  the  dealer 
seeking  promised  repairs  to  learn  that 
the  sales  contract  fails  to  record  the 
seller’s  oral  promises  to  repair  and  that 
the  oral  assertions  of  mechanical  quality 
were  untrue.®  Consequently,  the 
consumer  faces  unanticipated  post-sale 
repair  costs  which  must  be  considered 


'  Sale  of  Used  Motor  Vehicles.  Final  Sta^  Report 
to  the  Federal  Trade  Commission  and  Proposed 
Trade  Regulation  Rule  (16  CFR  Part  455),  Sept.  1978, 
at  97-130,  283-300  (hereinafter  cited  as  "Staff 
Report"). 

‘An  "As  Is”  sale  is  one  in  which  the  vehicle  is 
sold  without  any  warranty,  written  or  implied. 

‘Report  of  the  Presiding  Officer  on  Proposed 
Trade  Regulation  Rule  for  Sale  of  Used  Motor 
Vehicles  (18  CFR  Part  455),  May  1978,  at  46-47 
(hereinafter  cited  as  "Presiding  Officer’s  Report”). 


part  of  the  true  cost  of  purchasing  a  used 
vehicle.  Evidence  of  the  deceptive 
practices  was  received  in  written 
comments  and  hearings  conducted 
across  the  country  and  demonstrates  a 
nation-wide  problem.  Study  data  also 
demonstrates  the  magnitude  of  these 
problems.* 

These  oral  misrepresentations  widen 
and  exacerbate  an  information  gap 
which  currently  exists  between  sellers 
and  buyers  of  used  cars.  Sellers 
typically  discover  quite  a  bit  about  the 
cars  they  sell,  while  buyers  find  it 
difficult  or  costly  to  assess  a  car, 
particularly  as  to  its  mechanical 
condition.  In  addition,  consumers  often 
do  not  know  the  actual  coverage  of  the 
warranty,  if  any,  which  accompanies  the 
car  purchased.®  In  particular,  many 
buyers  do  not  understand  what  is  meant 
by  an  “as  is”  sale.® 

The  inequality  of  knowledge  leads  to 
a  dilemma  which  the  normal 
interactions  of  buyers  and  sellers  cannot 
solve,  the  result  of  which  is  that  the 
"wrong”  mix  of  cars  is  currently  offered 
for  sale.  Some  buyers  mi^t  prefer  to 
buy  cars  with  fewer  problems,  even  at 
an  appropriately  higher  price.  But,  in  the 
absence  of  reliable  information  about 
mechanical  condition,  many  buyers 
cannot  tell  which  car  is  truly  in  better 
condition.  Better  and  worse  cars  of  the 
same  make  and  model,  indistinguishable 
to  consumers,  are  therefore  sold  at 
similar  prices.  As  a  result,  an  owner  of  a 
problem-h‘ee  car  may  be  more  reluctant 
to  sell  it,  since,  in  tiie  current  market,  it 
is  so  difficult  to  convince  a  buyer  to  pay 
as  much  as  the  car  is  “worth.”  Thus, 
fewer  cars  in  good  condition  are  offered 
for  sale  than  buyers  would  prefer  to 
purchase  if  they  were  better  able  to 
identify  the  superior  cars.® This  problem 
particularly  afflicts  the  dealer  market.® 

The  Used  Car  Rule  is  designed  to 
provide  consumers  with  accurate 
information  prior  to  the  purchase 
decision  concerning  the  availability  and 


*  A  sampling  oi  study  data  follows:  Thirty-four 
percent  of  buyers  report  “defects”  in  their  used  cars 
and  almost  half  of  these  appear  within  20  days  of 
purchase.  Staff  Report  at  45-49.  About  half  of  used 
car  sales  are  made  “as  is".  Staff  Report  at  253.  At 
least  25%  of  buyers  do  not  know  the  meaning  of  an 
“as  is"  sale.  Staff  Report  at  262-263.  Test  shoppers 
found  discrepancies  between  verbal  warranties  and 
written  warranties  in  34%  of  the  cases  in  which  they 
actually  saw  the  written  warranty.  Staff  Report  at 
287.  In  75  of  101  cases  in  which  test  shoppers 
reported  defects  (discovered  in  diagnostic  tests)  to 
dealers,  dealers  failed  to  disclose  the  defects  to 
subsequent  shoppers.  Staff  Report  at  35. 

‘Staff  Report  at  280-90. 

‘Staff  Report  at  262-85. 

’For  a  more  complete  discussion  of  this  so-called 
"lemons”  phenomenon  in  the  used  car  market,  see 
the  Staff  Report  at  204-208. 

•See  Section  V.  A  infra. 
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scope  of  warranty  coverage  as  well  as 
accurate  information  about  certain 
major  known  defects  in  cars  sold  by 
dealers.  This  information  will  be 
provided  in  writing  in  a  standardized 
format  on  a  “Used  Car  Buyers’  Guide" 
(hereinafter  “Buyers  Guide”)  that  will  be 
posted  on  the  side  window  of  all  used 
cars  offered  for  sale  by  dealers.’The 
Commission  believes  that  making 
information  on  warranty  coverage  and 
certain  major  known  defects  available 
to  consumers  in  writing  will  reduce  oral 
misrepresentations  by  dealers  and 
reduce  consumer  reliance  on  dealer’s 
oral  promises.  Point  of  purchase 
availability  of  written  warranty  and 
condition  information  should 
signiHcantly  reduce  consumer  injury 
incurred  in  the  form  of  purchase  prices 
which  may  not  reflect  the  true  condition 
of  the  vehicle  and  unanticipated  repair 
costs  which  currently  results  from  the 
deceptive  dealer  sales  practices. 

Because  the  Rule  will  enable  consumers 
to  assess  more  accurately  the  true  costs 
of  ownership,  Le.,  purchase  price  plus 
cost  to  repair  defects,  we  believe  that 
consumers  will  have  the  opportunity  to 
bargain  more  effectively,  choosing  cars 
with  the  warranty  coverage  and  in  the 
condition  that  they  are  willing  to  pay 
for. 

Increased  buyer  information  about 
mechanical  condition  will  allocate  the 
costs  of  repair  and  inconvenience  to 
those  who  would  not  choose  to  pay  the 
higher  price  necessary  to  avoid  the  risk 
of  repair  costs,  even  when  that  risk  was 
correctly  understood.’® Thus,  in  the 
presence  of  accurate  information  about 
mechanical  condition,  the  difference  in 
price  between  two  otherwise  similar 
cars  will  reflect  the  difference  in 
probable  repair  costs.  Buyers  can  trade 
off  price  against  mechanical  reliability 
to  suit  their  individual  preferences  and 
incomes.  Some  buyers,  particularly 
those  placing  a  higher  premium  on  the 
time  and  expense  required  to  repair 
malfunctioning  vehicles,  will  choose  to 
purchase  vehicles  in  better  condition, 
despite  their  higher  prices.  Others,  who 
might  be  willing  to  let  a  few  problems  go 
unrepaired  or  who  are  able  and  prefer  to 
repair  their  own  cars,  will  tend  to 
purchase  less  expensive  cars  despite 
their  awareness  that  those  cars  have 
mechanical  drawbacks. 

Each  section  of  the  Rule  will  narrow 
the  information  gap  by  providing  to  the 


’The  Used  Car  Buyers  Guide  is  appended  as 
Attachment  A. 

'“Of  course,  no  buyer  likes  to  pay  for  repairs,  and 
higher  income  buyers  are  better  able  to  pay  more  to 
avoid  the  risks  of  repair  costs.  But  two  buyers  with 
similar  incomes — whether  high  or  low — may  differ 
in  how  much  each  would  be  willing  to  pay  to  avoid 
post-purchase  repairs. 


consumer  easily  accessible,  basic 
information  about  defects  in  the  cars,  its 
warranty,  and  the  consumer’s  legal 
rights  in  a  used  car  transaction.  We 
believe  that  such  increased  information 
will  cause  the  mix  of  cars  available  in 
the  used  car  market  to  change  to  match 
more  closely  the  assortment  which  used 
car  buyers  would  like  to  And.  We  would 
expect  that  since  better  quality  cars  will 
be  more  easily  identified  as  such,  these 
cars  will  command  higher  prices,  and 
therefore  that  more  of  these  better  cars 
will  be  made  available  to  dealers  and 
thus  are  likely  to  be  offered  for  sal6  by 
dealers. 

To  accomplish  these  goals,  the  Rule 
incorporates  six  disclosures  in  the 
Buyers  Guide  which  dealers  are 
required  to  post  on  all  used  cars  offered 
for  sale.  Those  six  components  are: 

1.  Warranty  Disclosure.  This  section 
provides  a  summary  of  the  warranty 
benefits  offered.  It  indicates  the  systems 
covered,  length  of  coverage  for  each 
system,  and  percentage  of  repair  costs 
paid  by  the  dealer.  It  also  shows 
whether  a  service  contract  is  available, 
and  at  what  price. 

2.  "As  is" Disclosure.  'This  disclosure 
deflnes  the  terms  “as  is”  and  provides  a 
box  for  the  dealers  to  check  if  the 
vehicle  is  sold  “as  is.” 

3.  Disclosure  of  Known  Defects.  Space 
is  provided  for  dealers  to  list  speciflc 
major  defects  of  which  they  have 
knowledge.  The  list  of  defects  that  must 
be  disclosed  if  known  is  included  on  the 
back  of  the  sticker. 

4.  Spoken  Promises  Warning.  A 
boldface  statement  warns  consumers 
that  unless  oral  promises  are  put  in 
writing,  they  are  difflcult  to  enforce. 

5.  Pre-Purchase  Inspection.  This 
section  suggests  to  the  buyer  that  he  or 
she  inquire  about  the  possibility  of  a 
third-party  inspection. 

6.  List  of  Mechanical  Systems.  The 
sticker  includes  a  list  of  14  major 
mechanical  and  safety  systems,  and 
invites  consumers  to  inquire  about 
warranty  coverage  and  the  current 
condition  of  those  systems. 

The  Commission  believes  the  flnal 
Rule  is  a  cost-effective  approach  to 
address  the  abuses  in  the  used  car 
market  as  documented  on  the 
rulemaking  record.  Each  component  of 
the  Rule  discloses  information  that  the 
Commission  judges  vital  to  a  well 
informed  purchase  decision.  In  Section 
II  of  this  Regulatory  Analysis  we  shall 
set  forth  a  brief  history  of  the 
rulemaking  proceeding  ffom  which  the 
Used  Motor  Vehicle  Trade  Regulation 
Rule  evolved.  In  Section  III,  we  shall 
analyze  each  element  of  the  Rule,  its 
benefits  and  costs,  and  how  it  addresses 
problems  identified  in  the  rulemaking 


record.  In  Section  FV  we  shall  discuss 
and  analyze  various  regidatory 
alternatives  considered  by  the 
Commission.  Section  V  considers 
several  additional  economic  issues 
mentioned  by  various  commentators  on 
the  record.  Section  VI  summarizes  the 
legal  theory  underlying  the  Used  Car 
Rule. 

n.  History  of  the  Proceefiing 

In  1973,  the  Seattle  Regional  Office  of 
the  FTC  began  an  investigation  into 
sales  practices  in  the  used  car  industry. 
As  a  result  of  that  investigation  the 
Commission  directed  the  Bureau  of 
Consumer  Protection  to  conduct  an 
initial  investigation  into  the  used  car 
industry  and  make  recommendations 
regarding  the  need  for  a  trade  regulation 
rule  proceeding.  The  Commission  was 
also  carrying  forth  a  congressional 
mandate  in  Section  109(b)  of  the 
Magnuson-Moss  Warranty  Act  that  the 
Commission  initiate  rulemaking 
proceedings  with  regard  to  the  used  car 
industry  by  January  1976. 

The  Bureau  of  Consumer  Protection 
completed  its  initial  report  to  the 
Commission  in  December  1975,  and  the 
Commission  instituted  rulemaking 
proceedings  by  notice  in  the  Fedml 
Register  on  January  6, 1976.  Those 
proceedings  included  hearings  held  at 
six  locations  across  the  country  in  1976 
and  1977.  A  staff  report  and  presiding 
officer’s  report  summarizing  the 
rulemaking  proceedings  were  placed  on 
the  public  record  in  late  1978.  In  the 
Final  Staff  Report  the  staff 
recommended  that  the  Commission 
adopt  a  rule  mandating  inspections  of 
all  used  cars  sold  by  dealers,  with 
inspection  results  to  be  disclosed  on  a 
window  sticker  bearing  “OK”  or  “Not 
OK”  checks  for  the  major  mechanical 
systems  and  subsystems  of  a  car.  In  July 
1979,  the  Bureau  of  Consumer  Protection 
Director  raised  an  alternative  to  the 
mandatory  inspection  and  disclosure 
rule  proposed  by  the  staff.  That 
alternative  would  have  provided  dealers 
the  option  not  to  inspect  as  long  as  the 
dealer  informed  the  consumer  that  no 
inspection  was  made  by  checking  a 
third  column  on  the  window  sticker,  “No 
Promises”.  On  September  25, 1979,  the 
Commission  heard  oral  arguments  by 
industry  members  and  consumer  groups 
concerning  both  the  staff's  and  the 
Bureau  Director’s  recommendations.  At 
an  open  meeting  on  October  11, 1979, 
the  Commission  rejected  the  staff's 
mandatory  inspection  approach  and 
directed  the  staff  to  further  analyze  the 
alternative  of  an  optional  inspection 
rule.  On  May  16, 1980,  the  Commission 
voted  to  tentatively  adopt  an  optional 
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inspection  rule,  and  voted  to  include  in 
the  rule  the  requirement  that  known 
defects  be  disclosed.  The  Commission 
also  determined  to  solicit  technical 
comments  on  certain  drafting  and 
remedial  aspects  of  the  tentatively 
adopted  rule.  The  technical  comment 
period  extended  from  publication  of  a 
notice  in  the  Federal  Register  on  August 
7, 1980,  to  November  7, 1980.  Following 
its  assessment  of  those  comments,  on 
January  16, 1981,  staff  transmitted  to  the 
Commission  its  recommendation  to 
adopt  an  optional  inspection  rule.  On 
April  14, 1981,  at  an  open  meeting,  the 
Commission  rejected  the  staff  s 
recommendation  and  in  its  place  voted 
to  adopt  a  rule  requiring  disclosure  of 
warranty  coverage  and  of  certain  known 
mechanical  defects. "  That  rule  was 
promulgated  by  the  Commission  on 
- ,  1981. 

III.  Analysis  of  the  Used  Car  Rule — 
Projected  BeneBts,  Costs,  and  Effects 

As  set  forth  earlier,  the  Rule 
comprises  six  components — three 
afBrmative  disclosure  requirements 
relating  to  the  specific  vehicle 
(disclosures  of  warranty  information, 
the  meaning  of  an  “As  Is”  sale,  and 
certain  major  known  defects)  and  three 
other  general  information  disclosures  (a 
spoken  promises  warning,  a  major 
systems  list,  and  a  pre-purchase 
inspection  notice).  Each  element  is 
designed  to  remedy  particular  abuses 
reflected  in  the  rulemaking  record  and 
thus,  to  a  certain  extent,  is  segregable 
from  the  whole  for  the  purposes  of 
analyzing  projected  beneBts,  costs  and 
effects  of  the  Rule. 

However,  certain  of  the  projected 
benefits  and  cost  may  not  be  readily 
segregable,  and  therefore  are  more 
appropriately  attributable  to  the  Rule  as 
a  whole,  rather  than  to  any  particular 
element  of  the  Rule.  For  example,  the 
Commission  expects  that  the  disclosures 
required  by  the  Rule  will  reduce  dealer 
misrepresentations,  consumer  reliance 
on  such  misrepresentations,  and  the 
consumer  injury  that  occurs  from  paying 
unexpected  repair  cost  and  prices  that 
fail  to  reBect  the  true  condition  of  the 
vehicle.  Such  benefits  are  likely  to  arise 
from  the  impact  on  the  market  of  the 
entire  Rule,  rather  than  from  the  impact 
of  any  one  particular  element. 

The  direct  cost  of  providing  used  car 
information  required  under  the  Rule  is 
minimal.  The  dealer  need  only  obtain 
the  Buyers  Guide  forms,  and  complete 
them  with  readily  available  information. 
The  Rule  would  not  prevent  any  car, 
with  or  without  any  warranty,  in  any 


"  Commissioner  Pertschuk  would  have  favored 
an  approach  emphasizing  inspections. 


condition,  from  being  sold.  Seen  from 
this  perspective,  the  costs  of  the  Used 
Car  Rule,  insofar  as  it  functions  as  a 
disclosure  device,  are  minimal. 

We  now  proceed  to  an  analysis  of 
each  component  of  the  Rule 
individually. 

A.  Disclosure  of  Availability  and 
Scope  of  Warranty  Coverage. 

The  Rule  addresses  dealer  practices 
that  deceive  consumers  and  create 
consumer  confusion  with  respect  to 
warranty  coverage  and  service  contract 
terms.*®  The  record  clearly 
demonstrates  that  dealers  orally 
misrepresent  the  terms  of  written 
warranties  and  service  contracts.  *®  In 
some  cases,  salespersons  deceptively 
refer  to  “good  warranty”  or  “full 
guarantee”  when  the  warranty  coverage 
offered  is  severely  limited.*^ The 
allocation  of  repair  responsibility  and 
the  duration  of  the  warranty  are  often 
misstated.*®  In  addition,  warranty 
information  may  not  be  available  for  use 
in  the  consumer’s  purchasing  decision 
since  warranty  terms  are  often  not  made 
known  to  consumers  until  after  they 
have  decided  to  purchase.*® For 
example,  results  from  one  study  showed 
that  warranty  documents  “failed  to 
describe  the  items  that  the  dealer  would 
repair  in  24%  of  the  cases;  the  dealer’s 
share  of  the  repair  cost  was  not 
disclosed  19%  of  the  time.”  *■*  Another 
study  found  discrepancies  between  the 
verbal  and  written  warranty  in  34%  of 
the  cases  where  test  shoppers  actually 
saw  the  warranty.*® 

The  warranty  disclosure  adopted  by 
the  Commission  addresses  these 
problems.  The  shopper  will  be  able  to 
readily  ascertain  which  mechanical 
systems  are  warranted,  for  how  long, 
and  how  costs  of  repair  will  be  allocated 
between  the  buyer  and  the  used  car 
dealer. 

1.  Benefits.  The  Rule  is  designed  to 
provide  consumers  with  pre-sale 
disclosures  of  material  information 
regarding  warranties  at  a  time  prior  to 
the  closing  of  the  sales  contract.  The 
Commission  believes  that  clear  and 
accurate  disclosures  of  post-sale  repair 
responsibilities  at  the  point  of  purchase 
will  provide  an  effective  remedy  for  the 
consumer  injury  resulting  from  dealer 


Staff  Report  at  280-^. 

”/t/.  at  303-05. 

Presiding  Officer's  Report  at  35. 

“Staff  Report  at  284.  The  Survey  Research 
Laboratory  ("SRL")  Study,  Beliefs  and  Experiences 
of  Dissatisfied  Purchasers  of  Used  Motor  Vehicles, 
demonstrates  a  high  percentage  of  confusion  over 
the  dealer's  share  of  repair  costs.  HX  160(A)  at 
Appendix  C,  Question  23  A  and  B. 

'"Staff  Report  at  282. 

"Id.  at  284. 

"Id.  at  287. 


misrepresentations  of  warranty 
coverage. 

If  consumers  have  accurate 
knowledge  of  what  the  dealer  will  pay 
in  case  the  consumer  encounters 
problems  after  the  sale,  unanticipated 
repair  costs  and  the  consumer  injury 
that  results  therefrom  should  be 
reduced.  With  warranty  information 
available  at  the  point  of  sale,  the 
consumer  will  be  better  able  to  make 
accurate  assessments  of  the  probable 
ownership  costs  (purchase  price  plus 
repair  costs)  of  a  car  prior  to  making  a 
purchase  decision.** 

The  window  sticker  will  provide 
consumers  with  an  additional  source  of 
information  on  warranty  coverage 
which  they  can  use  as  a  check  against 
which  to  measure  any  oral 
representations  by  the  dealer  about  the 
warranty.  With  the  disclosure  on  the 
window  sticker,  consumers  can  compare 
the  terms  of  the  written  warranty 
document.  Thus,  the  Commission 
believes  dealers  will  be  less  likely  to 
misrepresent  warranty  coverage  as 
consumer  reliance  on  a'ny  oral  warranty 
promises  is  reduced. 

Disclosure  of  warranty  terms  also 
provides  another  sort  of  benefit.  The 
terms  of  the  warranty  will  frequently 
provide  information  to  the  consumer 
about  the  condition  of  the  car,  since 
consumers  are  likely  to  use  the  strength 
of  the  car’s  warranty  as  a  signal 
indicating  the  dealer’s  evaluation  of  the 
car’s  mechanical  condition.  For 
example,  a  strong  warranty  may  signal 
the  consumer  that  the  dealer  has 
confidence  in  the  condition  of  the  car. 
On  the  other  hand,  a  warranty  that  does 
not  cover  the  brake  system  may  lead  a 
shopper  to  question  the  condition  of  the 
brakes.®*  In  general,  the  lack  of  a  strong 
warranty  may  serve  to  arouse  buyer 
suspicions  concerning  mechanical 
condition  and  may  encourage  some 
buyers  to  seek  third-party  inspections. 

Warranty  disclosures  made  early  in 
the  transaction  thus  will  make  it 
possible  for  consumers  to  use  warranty 
information  to  weigh  the  relative 
importance  of  the  warranty  coverage, 
the  condition  of  the  car.  and  the  price 
they  are  willing  to  pay  for  it.  However, 
to  be  used  effectively,  such  disclosures 
must  be  made  available  at  a  time  prior 


“The  record  indicates  that  some  buyers  do 
bargain  over  warranty  coverage.  Although  the 
magnitude  of  such  bargaining  efforts  is  difficult  to 
determine,  the  Commission  expects  H  to  increase 
when  buyers  have  more  accurate  information  about 
the  warranty  being  offered.  Id.  at  301. 

“The  list  of  major  systems  which  is  set  forth  on 
the  Buyers  Guide  should  provide  the  shopper  with  a 
context  in  which  to  evaluate  the  warranty  coverage 
offered  on  any  given  car.  See  the  discussion  at 
Section  Ill.  □.  3.  infra. 
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to  the  signing  of  the  sales  contract.  If 
warranty  information  is  not  available 
until  late  in  the  transaction,  the  buyer 
has  little  opportunity  to  utilize  the 
information  which  the  terms  of  the 
warranty  convey.  There  is  little  chance 
for  the  final  agreement  between  buyer 
and  seller  to  reflect  the  buyer’s  desire 
for  specific  warranty  terms  or  the 
relative  value  he  or  she  attaches  to 
warranty  coverage,  condition  of  car,  and 
price. 

We  believe  that  the  availability  of 
warranty  information  early  in  the 
bargaining  process  should  increase 
consumers’  ability  to  bargain  for  the 
terms  they  desire.  This  should  intensify 
the  pressure  on  dealers  to  compete  on 
the  basis  of  the  terms  of  the  warranty 
whenever  (and  to  the  extent  that] 
consumers  are  willing  to  pay  for  them. 
With  more  equal  sharing  of  information 
between  buyers  and  sellers,  market 
forces  will  be  able  to  work  more 
efficiently  to  determine  the  nature  of  the 
warranty  terms  offered. 

Of  course,  to  be  useful  to  consumers, 
the  disclosure  information  must  be 
easily  understandable.  Tests  of  the 
comprehensibility  of  the  disclosures  on 
the  window  stickers  have  shown  them 
to  be  remarkably  clear.  Focus  group 
tests  by  Market  Facts,  Inc.,  testing  two 
versions  of  a  form  very  similar  to  the 
one  required  by  the  Rule,  found  that 
respondents  could  use  the  Buyers  Guide 
to  determine  whether  the  car  had  a 
warranty,  whsd  systems  were  covered, 
and  the  length  of  the  warranty,®*  This 
study  suggests  that  the  Buyers  Guide 
will  increase  consumer  certainty  as  to 
the  warranty  coverage  offered  on  a  car. 

An  additional  benefit  to  both  buyers 
and  sellers  may  be  reduced  litigation 
costs.  Disclosure  of  warranty  terms  will 
provide  clear  written  information  about 
the  buyer’s  rights;  a  clearer  written 
contract  is  likely  to  reduce  the  impact  of 
oral  promises.  'The  Commission  thus 
expects  that  there  will  be  a  reduction  in 


As  directed  by  the  (kimmission,  this  study  was 
conducted  in  May,  1981,  under  a  staff  contract  in 
order  to  test  whether  the  Buyers  Guide,  as  revised 
in  accordance  with  the  Rule  changes  approved  by 
the  Commission  on  April  14, 19B1,  would 
communicate  information  to  consumers. 

Previously,  the  staff  had  contracted  for  two 
studies  which  tested  earlier  versions  of  the  Buyers 
Guide  developed  during  the  Commission's 
consideration  of  an  optional  inspection  rule.  Focus 
group  testing  conducted  by  Hollander  &  Associates 
in  August,  I960,  indicated  some  confusion  with 
parts  of  the  form,  including  the  relationship  between 
the  mechanical  condition  checklist  and  the 
warranty  disclosures.  After  redesigning  the  Buyers 
Guide,  the  staff  contracted  with  the  Public 
Communications  Center  in  December  1980,  to 
perform  mall  intercept  and  focus  group  tests.  In 
those  tests,  respondents  understood  the  warranty 
information  provided  by  the  form  and  found  the 
meaning  of  "as  is"  to  be  very  clear.  PCC  Study. 
Tables  2,  3.  4. 8.  and  17. 


disputes  over  oral  promises.  In  these 
cases  where  disputes  occur,  sellers  may 
be  more  willing  to  settle  disputes  and 
buyers  may  be  less  likely  to  bring 
actions  for  unenforceable  oral  promises. 
This  should  result  in  a  more  efficient 
dispute  settlement  system. 

The  Commission  believes  that  clear 
and.  conspicuous  disclosures  of 
information  concerning  the  availability 
and  scope  of  warranty  coverage  is  likely 
to  have  substantial  benefits,  given  the 
misrepresentations  and  resulting 
consumer  injury  demonstrated  in  the 
market.  We  expect  reductions  in 
consumer  reliance  on  such  oral  (and 
generally  unenforceable)  warranty 
promises  and  in  unanticipated  repair 
costs  for  consumers. 

2.  Costs.  The  Commission  believes 
that  the  direct  costs  of  warranty 
disclosure  will  consist  of  the  printing, 
filling  out  and  posting  of  the  Buyers 
Guide.  The  Rule  itself  requires  no 
change  in  the  offering  or  scope  of 
warranties.  Dealers  may  still  sell  “as  is” 
or  offer  a  warranty.  The  Rule  only 
requires  that  dealers  conspicuously 
disclose  the  terms  of  a  warranty,  if 
offered,  or  the  fact  that  the  sale  is  “as 
is.’’  Thus,  the  direct  costs  of  the  Rule 
will  be  minimal. 

Some  indirect  costs  may  result  from 
warranty  disclosure.  As  warranty 
disclosures  become  common, 
competitive  pressures  may  encourage 
dealers  to  increase  warranty  coverage. 

In  that  event,  dealers  may  incur 
additional  post-sale  repair  costs. 
Presumably,  dealers  will  not  offer 
warranties  with  more  protection  than 
that  for  which  consumers  are  willing  to 
pay.  Thus,  to  the  extent  warranty 
coverage  and  therefore  post-sale  repair 
costs  do  increase,  such  costs  will  be 
imposed  by  consumer  demand  in  the 
market,  not  by  the  Rule. 

In  our  judgment,  the  projected  costs  of 
these  disclosures  will  impose  minimal 
burdens  on  the  industry,  while 
significant  beneHts  will  accrue  to 
consumers.  We  therefore  believe  that 
the  warranty  disclosure  requirements 
will  be  cost-effective. 

B.  “As  Is" Sales. 

The  Rule  would  require  dealers  to 
check  an  “as  is"  box  on  the  Buyers 
Guide  when  they  sell  a  vehicle  with  no 
warranty.  Next  to  the  box  will  be  a 
simple  statement  explaining  the 
meaning  of  an  “as  is”  sale. 

The  record  reveals  a  great  deal  of 
confusion  on  the  part  of  consumers  with 
respect  to  the  meaning  of  “as  is"  sales: 

Undoubtedly  the  most  needed  disclosure 
proposed  in  this  proceeding  involves  “As  Is” 
sales  *  *  *  The  record  is  replete  with 
testimony  as  to  the  lack  of  understanding  on 


the  part  of  consumers  of  the  meaning  and 
effect  of  this  term  in  a  sales  contract 

Data  from  three  studies  on  the  record 
show  that  at  least  25  percent,  and 
perhaps  as  many  as  59  percent,  of 
buyers  cannot  correctly  describe  an  “as 
is”  sale.®* 

In  addition,  the  record  indicates  that 
the  “as  is”  nature  of  a  transaction  is  not 
usually  disclosed,  if  it  is  disclosed  at  all, 
until  the  sale  is  about  to  be  made.®* 

Some  “as  is”  disclosures  are  couched  in 
complex  legalistic  terms.®*  In  addition, 
some  dealers  will  make  oral  promises  to 
repair  problems  that  arise  after  sale, 
even  though  the  sale  is  made  on  an  “as 
is”  basis.®®  Many  buyers,  even  when 
aware  that  a  sale  is  “as  is”,  still  believe 
the  seller  has  a  legal  responsibility  to 
make  post-sale  repairs.*® 

1.  Benefits.  The  Commission  believes 
the  “as  is”  disclosure  will  assist  in 
reducing  the  documented  widespread 
ignorance  and  misunderstandings  with 
respect  to  “as  is”  sales. 

The  benefits  of  a  clear  “as  is” 
disclosure  are  similar  to  those  beneHts 
resulting  from  warranty  disclosure. 
Because  the  disclosure  will  set  out  the 
significance  of  an  “as  is”  sale,  we 
expect  that  it  will  reduce  consumer 
reliance  on  oral  promises  to  repair 
problems  that  arise  after  sale.  We  also 
expect  a  concomitant  reduction  in 
dealer  oral  misrepresentations  that  a 
warranty  is  provided  since  consumers 
will  be  able  to  use  the  disclosures  on  the 
Buyers  Guide  to  evaluate  contradictory 
dealer  oral  promises.  A  related  benefit 
of  the  “as  is”  disclosure  is  the 
disincentive  it  provides  for  dealers  to 
represent  that  a  particular  component  is 
in  good  condition  or  that  the  car  in 
general  is  in  good  condition  in  li^t  of 
the  lack  of  warranty  coverage. 

Tests  of  the  comprehensibility  of  the 
“as  is”  disclosure  have  indicate  that 
consumers  understand  the  disclosure 
and  will  use  it  in  making  purchase 
decisions.®* 

It  is  possible  that  some  dealers  may 
decide  to  o^er  a  limited  warranty  on 
one  or  more  non-essential  systems 
rather  than  sell  the  car  “as  is”  and  check 
the  “as  is”  box  on  the  Buyers  Guide. 
However,  we  would  not  be  concerned  if 


“Presiding  Officer's  Report  at  79l  16S. 

“  Staff  Report  at  262-263. 

“  Id.  at  266-67  In  some  cases  it  is  never 
disclosed.  At  271. 

“W.  at  268. 

“fd.  at  275.  Many  of  these  promises  may  be 
honored.  Nevertheless,  the  "as  is"  disdosare. 
together  with  the  spoken  promises  warning,  will 
inform  consumers  that  such  promises  are 
noncontractual  and  legally  unenforceable. 

"/d.  at  283. 

“See  n.  21,  and  accompanying  text  supra. 
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this  should  occur.  As  long  as  the 
disclosures  on  the  Buyers  Guide 
accurately  reflect  the  warranty 
coverage,  the  consumer  who  receives 
such  a  limited  warranty  will  be  able  to 
assess  the  value  of  the  warranty  in 
determining  whether  or  not  to  purchase 
the  car.  Any  detriment  to  the  consumer 
in  receiving  such  a  limited  warranty  will 
be  diminished  by  the  fact  that  the 
Buyers  Guide  disclosures  will  inform  the 
consumer  of  the  limited  scope  of  the 
warranty  by  placing  it  within  a  context 
of  systems  that  could  be  covered  by  a 
warranty.** 

2.  Costs.  The  direct  costs  associated 
with  “as  is”  disclosure  are  minimal.  The 
check  box  and  definition  will  be  printed 
on  the  Buyers  Guide  adjacent  to  the 
warranty  disclosure  section.  The  dealer 
must  merely  check  the  box  if  the  car  is 
sold  on  an  “as  is"  basis.  Thus, 
essentially  no  costs  will  be  imposed 
beyond  those  already  incurred  in 
posting  the  window  sticker. 

C.  Disclosure  of  Major  Known 
Defects. 

The  Rule  requires  dealers  to  disclose 
certain  major  known  defects  on  the  cars 
they  offer  for  sale.  The  Rule  limits  those 
defects  that  must  be  disclosed,  if  known, 
and  states  that  a  dealer  has  knowledge 
if  “you  or  your  agent  or  employer  have 
obtained  facts  or  information  about  the 
condition  of  a  vehicle  [e.g.,  through  an 
inspection,  from  a  previous  owner,  from 
the  salesperson  at  an  auction)  which 
would  Ip  id  a  reasonable  person  in 
similar  circumstances  to  believe  that  the 
car  contained  one  or  more  defects  as 
defined  in  §  455.6  of  this  Rule”.*® 

Dealers  acquire  a  great  deal  of 
information  regarding  the  mechanical 
condition  of  vehicles  they  sell.  They 
obtain  this  knowledge  of  defects  from 
various  sources,  including  inspections 
both  before  and  after  acquisition 
(through  trade-ins,  auctions  and  private 
purchases).  After  purchase,  dealers  are 
apt  to  discover  additional  defects  during 
further  inspections,  appearance 
reconditioning  and  repairs  in 
preparation  of  vehicles  for  resale.  In 


’'The  list  of  major  systems  will  be  particularly 
useful  in  providing  a  context  for  the  evaluation  of 
warranty  coverage. 

"Section  4S5.2(c).  The  list  of  defects  set  forth  in 
Section  455.6  of  the  rule  is  summarized  on  the  back 
of  the  Buyers  Guide.  The  non-safety  items  on  the  list 
were  adapted  from  the  list  of  systems  and 
subsystems  that  are  required  to  be  inspected  under 
the  state  of  Wisconsin's  used  car  inspection  law, 
MVD  24.  The  safety-related  defects  derive  from  the 
model  state  inspection  standards  developed  by  the 
Department  of  'Transportation.  The  defect  list  was 
included  in  earlier  staff  drafts  of  the  Rule,  and  was 
available  for  cross-examination  during  the  hearings. 
The  record  demonstrates  that  mechanics  can  use 
the  list  to  determine  whether  the  car  contains  one  or 
more  defective  components.  See  Staff  Report  at  141- 
160. 


addition,  dealers  also  become  aware  of 
defects  through  inspectors  for  service 
contract  companies  who  examine  cars 
for  defects  when  deciding  which  cars 
qualify  for  the  service.  Dealers  may  also 
become  aware  of  defects  through  sellers 
and  through  their  own  personal 
experience  in  selling  or  servicing  a  car 
previously.** 

Despite  this  knowledge  of  defects, 
dealers  often  make  overt 
misrepresentations  regarding  the 
mechanical  condition  of  cars  offered  for 
sale  and  also  deceive  consumers  by 
remaining  silent  regarding  major 
mechanical  defects  they  know  to  exist.** 
In  one  study,  dealers  actually  were 
given  the  results  of  independent  third- 
party  inspections  but  consistently  failed 
to  convey  that  information  to 
prospective  purchasers.**  Consumers  are 
not  told  of  defects  existing  in  cars  at  the 
time  of  sale  and  subsequently  must  bear 
the  unanticipated  costs  of  repairs.** 
Sellers,  those  most  likely  to  have 
reliable  information  about  the  condition 
of  the  cars  they  offer  for  sale,  currently 
have  insufficient  incentives  to  disclose 
the  information  fully  and  accurately. 

1.  Benefits.  The  benefits  of  disclosing 
known  defects  are  analogous  to  the 
benefits  of  information  disclosure  in 
general.  This  disclosure  is  likely  to 
increase  the  number  of  higher  quality 
vehicles  available  for  sale  by  dealers — 
as  vehicles  in  sound  mechanical 
condition  command  a  premium  price.  In 
addition,  vehicles  in  poor  condition  are 
more  likely  to  be  sold  to  consumers  able 
and/or  willing  to  cope  with  defects.** 

With  information  available  about 
certain  major  defects  known  to  the 
dealer,  consumers  will  be  able  to  assess 
more  accurately  the  true  costs  of 
ownership,  i.e.,  purchase  price  plus 
repair  costs  for  defects.  Their 
purchasing  decisions  can  incorporate 
consideration  of  a  car's  condition  and 
expected  future  repair  costs,  and  thus 
consumer  injury  resulting  from 
unanticipated  repair  costs  should  be 
reduced.  We  anticipate  that  more 
accurate  knowledge  about  the  true 
condition  of  a  car  will  also  allow  the 
consumer  to  assess  more  accurately  the 
value  of  warranty  coverage  and  will 
increase  bargaining  for  desired 
warranty  coverage  and  price  on  a  car  of 
known  condition.  Evidence  from  the 
Wisconsin  Study  *®  suggests  consumers 


"W.  at  71-63. 

”  Id.  at  97-130. 

"  California  Public  Interest  Research  Group,  A 
CALPIRG  Study:  Practices  in  the  Used  Motor 
Vehicle  Industry,  HX  82  at  11-12. 

Staff  Report  at  38-57;  110-126. 

“  See  text  at  nn.  7-8, 10  supra. 

"Center  for  Public  Representation.  An 
Investigation  of  the  Retail  Used  Motor  Vehicle 


are  least  likely  to  be  aware  of 
mechanical  defects  such  as  those 
involving  the  transmission,  brakes, 
exhaust  system,  etc.,  before  purchase 
and  most  likely  to  discover  these  defects 
after  purchase.  In  that  study,  when 
consumers  became  aware  of  defects 
prior  to  purchase,  many  felt  such 
awareness  did  enhance  their  ability  to 
bargain.  Dealers  were  most  likely  to 
respond  by  repairing  the  defects  or 
reducing  the  price  of  the  car. 

If  required  to  disclose  certain  major 
known  defects  prior  to  purchase,  dealers 
will  find  it  more  difficult  to  make 
deceptive  claims  contrary  to  the  written 
condition  information.  Consumers  will 
have  an  additional  source  of  information 
against  which  to  check  oral  promises  by 
dealers.  This  should  reduce  oral 
misrepresentation  by  dealers  regarding 
the  condition  of  cars  at  the  time  of  sale. 

While  the  market  may  currently 
provide  some  rewards  to  honest  dealers 
in  the  form  of  enhanced  reputation, 
there  are  frequently  disincentives  for 
dealers  to  disclose  known  defects  on 
poor  quality  cars,  since  such  disclosures 
by  honest  dealers  may  result  in  a  loss  of 
business  to  those  dealers  who  falsely 
praise  the  condition  of  the  vehicle. 
However,  we  expect  that  the  Rule,  and 
in  particular  the  provision  for  civil 
penalties  of  up  to  $10,000  for  Rule 
violations,  will  change  the  incentive 
structure.  Since  all  dealers  will  be  under 
the  same  disclosure  obligation,  the 
disclosure  of  known  defects  required  by 
the  rule  will  encourage  the  honest  dealer 
to  reveal  the  existence  of  known  defects 
while  discouraging  dishonest  dealers 
from  selling  cars  in  comparable 
condition  without  disclosing  defects. 

The  Commission  is  aware  of  the 
argument  that  some  dishonest  dealers 
may  purposefully  fail  to  comply  with  the 
rule’s  requirement  to  disclose  major 
known  defects  by  contending  that  they 
lacked  knowledge  of  the  defect. 
Although  Wisconsin's  mandatory 
inspection  and  disclosure  law  is  not  a 
perfect  analogue  to  the  Commission’s 
Rule,  it  is  worthy  to  note  that  under  the 
Wisconsin  law,  more  buyers  received 
pre-purchase  defect  information  from 
dealers.**  We  thus  expect  that  dealers 


Market:  An  Evaluation  of  Disclosure  and 
Regulation,  HX  164(A),  at  26-27  Tables  IV-13.  IV- 
14. 

’’The  Wisconsin  Study  indicates  that  28.1%  of 
pre-law  buyers  who  bought  from  dealers  who  were 
aware  of  defects  prior  to  purchase.  This  percentage 
increased  to  38.7%  among  those  who  purchased 
from  dealers  following  passage  of  the  mandatory 
inspection  law.  HX  164(A)  at  Table  IV-12.  This 
increase  in  defect  awareness  was  accompanied  by 
an  increase  in  the  number  of  buyers  who  stated  that 
their  knowledge  of  defects  came  from  information 
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obligated  to  disclose  defects  under  the 
Rule  will  do  so,  especially  since  failure 
to  comply  with  the  requirement  may  be 
enforced  by  Hnes  up  to  $10,000  for  each 
separate  violation.  Moreover,  we 
believe  that  consumers  will  come  to 
expect  some  defect  disclosures  or 
indications  that  repairs  have  been  made. 
Therefore,  the  market  itself  will  generate 
incentives  for  dealers  to  disclose  known 
defects. 

In  sum,  requiring  dealers  to  disclose 
known  defects  will  enable  consumers  to 
obtain  information  without  which  they 
cannot  evaluate  the  true  worth  of  cars 
they  are  considering  for  purchase.  This 
additional  source  of  information  will 
reduce  consumer  reliance  on  dealers’ 
oral  representations.  Thus,  to  the  extent 
that  dealers  are  currently  either  silent 
about  de*^ects  or  overtly  misrepresent 
the  condition  of  cars,  consumers  should 
have  the  opportunity  to  be  more 
accurately  informed  about  the  actual 
condition  of  cars,  with  a  concomitant 
reduction  in  consumer  injury  resulting 
from  unanticipated  repairs  after 
purchase. 

2.  Costs.  There  are  minimal  costs  to 
dealers  associated  with  the  disclosure  of 
know  defects.  Dealers  will  not  incur  any 
direct  costs  other  than  the  minimal  costs 
associated  with  filling  in  and  posting  the 
Used  Car  Buyer’s  Guide.  Dealers  are 
under  no  obligation  to  inspect  vehicles 
to  discover  defects.  They  are  merely 
required  to  disclose  any  of  the  specified 
defects  about  which  they  have 
knowledge  obtained  in  th^  ordinary 
course  of  their  business. 

Evidence  from  the  Wisconsin  Study 
suggests  that  after  implementation  of  a 
mandatory  inspection  and  disclosure 
law  in  that  state,  even  though  dealer 
inspections  did  not  increase 
substantially,®*  dealer  disclosure  of 
defects  did  increase  significantly.*®  This 
evidence  suggests  that  dealers  did  not 
simply  begin  to  inspect  more  frequently 
or  more  thoroughly  and  thus  begin  to 
find  more  defects,  but  instead  they 
began  to  disclose  more  defects  about 
which  they  already  knew.  The  Rule  is 


supplied  by  the  dealer.  In  the  Wisconsin  Study,  1% 
of  pre-law  respondents  said  that  they  learned  of 
defects  before  purchase  from  dealers.  In  the  post¬ 
law  sample,  said  they  learned  of  defects  before 
purchase  from  dealers.  Computed  from  data  in  HX 
164(A).  See  also  Staff  Report  at  122. 

It  is  important  to  note  that  there  are  important 
differences  between  the  Commission's  Rule  and  the 
Wisconsin  law.  Dealers  in  Wisconsin  must  inspect 
and  check  either  “OK"  or  "Not  OK"  for  each  system 
and  subsystem  listed  on  a  disclosure  statement.  It 
could  be  argued  that  dealers  in  Wisconsin  have 
some  incentive  to  check  "Not  OK,"  thereby 
disclosing  known  defects,  since  an  “OK"  check  may 
carry  post-sale  repair  responsibilities  for  the  dealer. 

“Staff  Report  at  228-229. 

“/d.  at  122.  See  note  supra. 


not  designed  to  require  dealers  to  obtain 
more  information  on  the  condition  of  the 
cars  they  sell,  but  rather  to  disclose  to 
consumers  the  information  they  already 
have,*®  If  dealers  do  begin  to  inspect 
more  frequently  or  thoroughly  following 
implementation  of  the  Rule,  it  can  only 
be  as  a  result  of  consumers  demanding 
more  information  on  defects  prior  to 
purchase.  Thus,  any  increased  costs  to 
dealers  resulting  from  increased 
inspections  will  be  imposed  by  the 
market,  not  by  the  rule,  and  such 
activities  will  not  be  undertaken  by 
dealers  unless  consumers  are  willing  to 
pay  for  them. 

It  is  possible  that  dealers  will  incur 
some  indirect  costs  as  a  result  of  the 
requirement  to  disclose  known  defects. 
Dealers  may  begin  to  make  repairs  to 
defective  systems  In  order  to  avoid 
disclosing  defects.  Dealers  are  likely  to 
repair  only  those  defects  which  cost  less 
to  repair  than  the  reduction  in  price 
required  to  sell  a  car  with  a  particular 
defect  disclosed.  Whether  this  occurs 
will  depend  on  the  consumer  demand. 
Moreover,  some  dealers  may  repair 
defects  rather  than  risk  what  they  may 
believe  to  be  the  negative  connotations 
associated  with  defect  disclosure. 
Presumably  dealers  will  not  make  such 
repairs  unless  consumers  are  willing  to 
pay  for  them.  Thus,  any  increase  in 
repairs  by  dealers  will  be  the  result  of 
the  effect  of  the  freer  flow  of 
information  on  condition  of  cars  in  the 
marketplace.** 

The  Commission  believes  that 
requiring  the  affirmative  disclosure  of 
major  knowm  defects  at  the  point  of 
purchase  will  remedy  the  deceptive 
practice  established  by  the  record  of 
dealer  failure  to  disclose  known  defects. 
On  balance,  the  Commission  believes 
the  benefits  of  this  disclosure 
requirement  exceed  the  costs. 

D.  General  Information  Disclosures. 

The  Rule  requires  the  disclosure  of 

*°The  requirement  to  disclose  known  defects  is 
not  open-ended  but  is  confined  to  those  items  (and 
conditions)  specified  in  Section  455.6  of  the  Rule. 
Although  these  criteria  have  been  criticized  by 
some  participants  on  the  grounds  of  vagueness,  see, 
e.g..  Staff  Report  at  157,  n.202:  NADA,  S-738-NADA, 
T-740,  these  criteria,  which  have  been  extant 
proposals  since  the  outset  of  this  proceeding, 
provide  contcrete  standards  for  determining  the 
existence  on  a  defect.  See  note  30  supra.  Dealers  in 
Wisconsin,  whose  state  inspection  regulation 
served  as  the  basis  for  the  inclusion  of  the  items 
speciRed  in  Section  435.6(a)-(h),  testified  that  they 
were  able  to  apply  those  standards.  Staff  Report  at 
157-159  and  nn.  203-206.  We  believe,  therefore,  that 
the  obligation  to  disclose  known  defects  is 
sufficiently  precise  that  dealers  will  not  be  forced  to 
overdisclose  because  of  significant  ambiguity  in  the 
definition  of  "defect". 

Moreover,  the  repairs  ar;  generally  more 
efficiently  undertaken  by  dealers,  particularly  those 
with  in-house  mechanics,  rather  than  by  consumers. 


information  on  three  additional  aspects 
of  the  transaction:  a  spoken  promises 
warning,  a  pre-purchase  inspection 
opportunity  notice,  and  a  list  of  major 
mechanical  systems.  These  are  to  be 
posted  as  part  of  the  Buyers  Guide.  The 
impact  of  each  of  the  th^  disclosures  is 
analyzed  separately. 

1.  Spoken  Promises  Warning.  The 
following  notice  appiears  at  the  top  of 
the  Buyers  Guide: 

ImportanL — Spoken  promises  are  difficult 
to  enforce.  Ask  the  dealer  to  put  all  promises 
in  writing.  Keep  this  form. 

The  record  demonstrates  that  many 
dealers  orally  misrepresent  both  the 
mechanical  condition  of  used  cars  and 
the  dealer’s  after-sale  repair 
responsibility.*®  The  record  also 
demonstrates  that  consumers  rely  on 
oral  statements  made  by  dealers  at  the 
point  of  purchase  even  though  those  oral 
statements  are  not  confirmed  in 
writing.*®  Further,  discrepancies 
between  oral  representations  of 
warranty  coverage  and  written 
warranty  terms  are  commonplace.**  In 
the  face  of  consumer  reliance  on  oral 
promises,  dealers  continue  to  make 
affirmative  misrepresentations  regarding 
their  used  cars’  warranty  coverage  and 
mechanical  condition.  Consumers  are 
therefore  hequently  deceived  at  the 
point  of  purchase  by  representations 
which  are  not  only  untrue  but  also 
unenforceable.  The  Commission 
believes  the  record  contains  substantial 
justification  for  requiring  a  warning  to 
consumers  that  all  oral  promises  should 
be  confirmed  in  writing.  Inclusion  of  a 
spoken  promises  warning  would  alert 
consumers  to  bewa-^e  of  reliance  on 
dealers’  oral  repress  ’ations. 

a.  Benefits.  The  Commission  believes 
that  a  spoken  promises  warning  will 
contribute  to  a  reduction  in  oral 
misrepresentations  of  mechanical 
condition  and  warranty  coverage  by 
dealers  and,  in  conjunction  with  the  . 
other  disclosures  on  the  Buyers  Guide, 
assist  in  deterring  deception.  The  level 
of  misrepresentation  at  the  used  car  lot 
will  be  reduced  if  consumers  are 
informed  of  the  need  to  secure  a  written 
record  of  all  statements  made  in 
conjunction  with  a  used  car  sale.  If 
consumers  do  in  fact  ask  dealers  to 
confirm  their  promises  in  writing, 
making  them  available  in  case  of 
disputes  and  enforceable  in  court 
dealers  are  likely  to  be  more  reluctant 
than  they  are  at  present  to  make  false  or 
misleading  statements. 


Staff  Report  at  103-130;  262-00;  29S-31S. 
“/rf.  at  108-110;  274-77. 

**ld. 
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At  the  same  time,  the  introduction  of 
this  information  into  the  used  car 
market  should  lead  to  a  decrease  in 
consumer  reliance  on  oral  statements 
and  an  increased  insistence  by 
consumers  on  written  confirmation  of  all 
representations  made  at  the  time  of  sale. 
Such  written  confirmation  of 
representations  should  reduce  ambiguity 
and/or  misunderstanding  between 
buyer  and  seller  as  to  whether  or  not  a 
promise  was  made.  With  promises 
regarding  mechanical  condition  and 
warranty  coverage  in  writing,  the 
consumer  will  have  an  additional  means 
of  checking  the  representations  made  in 
any  warranty  or  service  contract 
document  and  can  check  the  statements 
against  the  results  of  an  independent 
inspection,  if  one  is  performed. 
Additional  sources  of  information 
decrease  the  necessity  of  consumers 
relying  exclusively  on  the  oral  promises 
of  dealers. 

If  consumers  are  able  to  obtain 
written  confirmation  on  the  Buyers 
Guide  of  oral  statements  made  by 
dealers  at  the  time  of  sale,  these 
statements  become  part  of  the  sales 
contract  and  can  be  used  in  the  event  of 
later  disputes  between  buyers  and 
sellers.  Having  dealer  promises  in 
writing  should  increase  the  ease  of 
enforceability  of  these  promises  and 
thus  decrease  the  need  for  post-sale 
litigation  to  enforce  oral  promises. 

b.  Costs.  The  printing  costs,  as 
described  above,  again  are  minimal 
since  the  spoken  promises  warning  will 
appear  on  every  Buyers  Guide  printed 
for  the  dealer, 

2.  Pre-Purchase  Inspection  Notice. 

The  Buyers  Guide  contains  a  notice 
suggesting  that  buyers  ask  dealers  about 
their  policies  regarding  independent  pre¬ 
purchase  inspections; 

A.sk  the  dealer  if  you  may  have  this  car 
inspected  by  your  mechanic  either  on  or  off 
the  lot. 

Although  pre-purchase  inspection  by 
a  third  party  can  provide  consumers 
with  important  information  regarding 
the  mechanical  condition  of  a  used  car, 
the  record  demonstrates  that  few 
consumers*actually  seek  independent 
inspections  by  a  qualified  mechanic.*® 
This  circumstance  may  be  attributed  to 
dealer  policies  which  disallow  such 
inspections  and  to  factors  which  inhibit 
consumers  from  seeking  inspections.** 


at  93-44. 

“/rf  at  87-88,  n.  81.  One  practice  that  discourages 
independent  pre-purchase  inspection  is  "detailing”. 
The  practice  of  "detailing"  involves  cleaning  and 
cosmetically  reconditioning  cars  without 
necessarily  making  mechanical  or  safety  repairs.  Id. 
at  97-103.  Consumers  who  equate  appearance  with 
performance  do  not  believe  that  independent,  pre- 
purchase  inspections  are  necessary. 


rely  on  dealer  representations  that  their 
cars  are  in  sound  mechanical  conditions 
and  thus  do  not  perceive  a  need  to 
obtain  an  independent  pre-purchase 
inspection.*’ 

a.  Benefits.  The  notice  of  availability 
of  independent  third-party  inspections 
will  generate  several  benefits  for 
consumers  and  dealers.  For  consumers, 
a  disclosure  of  the  dealer’s  policy  • 
concerning  independent  inspections 
informs  consumers  that  independent 
inspection  is  one  means  of  corroborating 
dealer  oral  statements  regarding 
mechanical  condition.  In  addition,  the 
disclosure  alerts  consumers  to  the  fact 
that  independent  inspection  is  a 
valuable  means  of  determining  the 
condition  of  the  used  car  at  the  time  of 
sale.  Nevertheless,  the  decision  to  allow 
such  inspections  will  remain  voluntary 
for  the  dealer;  the  notice  will  simply 
alert  consumers  to  a  possible 
opportunity.  Any  effects  which  flow 
from  dealers’  decisions  to  extend  this 
opportunity  will  be  the  result  of 
consumer  demand  and  dealers’ 
responses. 

If  the  notice  does,  in  fact,  encourage 
consumers  to  obtain  independent 
inspections,  this  may  reduce  consumer 
reliance  on  dealer-controlled 
information.  If,  as  a  result  of  third-party 
inspections,  buyers  find  a  discrepancy 
between  the  results  of  an  independent 
evaluation  and  the  condition  reported 
by  the  dealer,  buyers  will  have 
enhanced  their  bargaining  position  with 
respect  to  the  dealer.**  On  the  other 
hand,  the  possibility  of  independent 
irigpections  may  provide  dealers  with  a 
disincentive  to  orally  misrepresent 
mechanical  condition  in  light  of  the  risk 
that  the  consumer  could  discover 
misrepresentations  as  a  result  of  third- 
party  evaluations. 

The  notice  not  only  focuses 
consumers’  attention  on  the  idea  of  pre¬ 
purchase  inspection  as  a  means  of 
evaluating  a  car’s  mechanical  condition 
but  also  provides  consumers  with  a 
means  of  comparison  shopping  among 
the  various  terms  and  conditions  offered 
by  different  used  car  dealers.  This 
possibility  may  also  provide  benefits  to 
dealers.  Some  dealers  may  make  the  • 
availability  of  independent  inspections  a 
component  of  their  marketing  strategy. 
Their  willingness  to  allow  third-party 
inspections  could  provide  consumers 
with  information  on  the  trustworthiness 


''Id.  at  103-130. 

Indeed,  the  Commiasion's  expectation  is  that, 
under  these  circumstances,  the  consumer  will  either: 

(1)  demand  warranty  coverage  for  the  discrepancy; 

(2)  negotiate  a  reduced  price;  (3)  having  read  the 
"spoken  promises”  warning,  demand  that  the  dealer 
reduce  oral  statements  to  writing;  or  (4)  decide  not 
to  do  business  with  the  dealer. 


of  the  dealer.  The  notice  may  thus 
provide  dealers  with  a  way  of 
communicating  to  consumers  that  their 
representations  are  trustworthy  and  will 
withstand  the  test  of  comparison  with  a 
third-party  evaluation.** 

b.  Costs.  There  are  no  direct  costs 
associated  with  this  disclosure.  As  with 
the  spoken  promises  warning,  the  notice 
of  availability  of  prepurchase  inspection 
is  to  be  pre  printed  on  the  Used  Car 
Buyer’s  Guide. 

There  may  be  some  indirect  costs 
resulting  from  disclosure  of  independent 
inspection  opportunity.  If,  as  a  result  of 
the  disclosure,  consumers  begin  to  value 
independent  off-premises  inspections 
and  begin  to  demand  such  inspections, 
dealers  may  incur  additional  costs. 

These  costs  may  include  the  costs  of 
increased  insurance  premiums  and 
employee  time  to  accompany  vehicles 
off  the  premises  to  safeguard  against 
misuse  or  theft  and  the  cost  of  foregone 
opportunities  to  show  cars  to  other 
prospective  buyers  while  the  cars  are  off 
the  lot.  Dealers  would  presumably  pass 
along  to  consumers  any  increased  costs 
of  this  sort  and  would  only  offer  the 
opportunity  for  third-party  inspections 
if,  and  to  the  extent  that,  consumers 
were  willing  to  pay  a  price  which  would 
allow  the  dealers  to  cover  those  costs. 
Any  costs  of  this  sort  would  thus  be 
imposed  on  dealers  by  the  market,  not 
by  the  rule. 

3.  List  of  Major  Systems.  The  Buyer’s 
Guide  also  contains  a  pre-printed  list  of 
14  major  mechanical  and  safety  systems 
of  a  car.  A  notice  urges  buyers  to  “ask 
about  the  current  condition”  of  these 
systems  and  to  examine  the  form  to 
determine  the  extent’of  warranty 
coverage  and  known  defects.  The  list  of 
systems  includes  all  major  mechanical 
components  of  an  automobile. 

The  record  shows  that  dealer 
misrepresentations  concerning 
mechanical  condition  are  often  made  on 
a  system-by-system  basis.®® The 
components  listed  are  those  most  likely 
to  be  represented  by  dealers  as  being  in 
good  condition  but  without  any 
confirmation  of  such  representations  in 
writing.®' 

a.  Benefits.  The  list  of  major 
mechanical  systems  identifies  for 
consumers  the  important  systems  on 
which  they  may  want  to  seek 
mechanical  condition  information,  either 
from  the  dealer  or  through  an 
independent  inspection.  Furthermore, 


’’This  is  particularly  significant  since  there  are 
currently  few  mechanisms  that  dealers  can  use  to 
demonstrate  their  trustworthiness  to  consumers  and 
thus  inspire  consumer  confidence. 

“W.  at  109-115.  ' 

>'Id. 
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the  list  will  enable  consumers  to 
evaluate  which  systems  are  covered  by 
any  warranties  offered  by  the  dealer. 

The  list  may  also  prompt  consumers  to 
seek  information  on  costs  to  repair 
systems  not  in  good  order. 

The  record  demonstrates  that 
consumers  are  most  interested  in  the 
condition  of  the  car  at  the  time  of  sale 
but  are  discouraged  from  inspecting 
mechanical  condition  as  a  result  of 
dealer  practices.**  Highlighting  the 
importance  of  mechancial  systems  may 
lead  consumers  to  focus  on  them 
somewhat  more  specifically.  As 
consumers  begin  to  be  more  astute  and 
critical,  dealers'  marketing  incentives 
may  shift  away  from  cosmetic  pre-sale 
reconditioning  to  remedying  mechanical 
condition  factors. 

Thus,  the  list  of  systems  will  provide 
consumers  with  a  framework  for 
systematically  evaluating  and 
comparing  the  mechanical  condition  and 
warranty  coverage  offered  between  cars 
and  dealers.  The  increased  availability 
of  information  to  consumers  should  also 
contribute  to  a  reduction  in  the 
incidence  of  unanticipated  repair  costs 
by  consumers. 

b.  Costs.  The  listing  of  major 
mechanical  systems  will  not  lead  to  any 
direct  costs  to  dealers  since  it  will  be 
pre-printed  on  the  Used  Car  Buyer's 
Guide. 

E.  Summary 

The  Commission  believes  that  each  of 
the  elements  of  the  Rule  will  diminish 
the  deceptive  practices  currently 
existing  in  the  used  car  market.  We 
expect  that  the  elements  of  the  rule, 
taken  together,  will  provide  significant 
benefits  while  imposing  only  minimal 
direct  costs.  Any  indirect  costs  that 
might  result  from  the  rule  would  result 
from  dealer  attempts  to  satisfy 
consumer  demand  and,  therefore,  by 
definition  would  be  justified  by 
significant  benefits. 

IV.  Alternatives  Considered 

During  the  course  of  this  proceeding, 
both  the  Commission  and  staff  have 
considered  several  alternatives  to  the 
current  Rule.  Each  of  the  variations  has 
involved  warranty  disclosure,  including 
an  explanation  of  “as  is”  sales,  a  list  of 
major  mechanical  systems,  a  disclosure 
of  known  defects,  and  a  spoken  promise 
warning.  The  record  contains  ample 
evidence  to  support  each  of  these 
features  in  any  rule  designed  to  address 
the  problems  of  oral  misrepresentation 
of  warranty  terms  and  condition  of  cars 


’'*ld.  at  97-103.  These  practices  include  oral 
misrepresentations  of  mechanical  condition  and 
“detailing".  See  n.  46  supra;  Staff  Report  at  97-130. 


offered  for  sale  and  consumer  reliance 
on  spoken  promises  which  together  lead 
to  consumers'  experiencing 
unanticipated  repair  costs  following 
purchase.®* 

The  options  considered  differ 
principally  in  how  they  treat  the  issues 
of  inspection  and  the  disclosure  of 
additional  information  on  the  condition 
of  the  cars.  Those  alternatives  were: 

1.  Mandatory  inspection. 

2.  Optional  Inspection. 

3.  Mandatory  Third-Party  Inspection. 

4.  Cooling-off  Period. 

5.  Disclosure  of  Prior  Use. 

6.  Disclosure  of  Odometer  Accuracy^ 

7.  Disclosure  of  Estimated  Repair 
Costs. 

8.  Disclosure  of  Prior  Repairs. 

9.  Disclosure  of  Flooded  or  Wrecked 
Vehicles. 

A.  Mandatory  Inspection 

The  Commission  considered  and 
rejected  a  staff  recommendation  that 
would  have  required  dealers  to  inspect 
all  used  cars  and  disclose  the  results  of 
the  inspection.®*  The  disclosure  would 
have  involved  a  checklist  in  which  each 
major  mechanical  system  was  to  be 
checked  “OK”  or  “Not  OK”,  together 
with  indication  of  the  reason  for  any 
“Not  OK”  checks.  Dealers  would  have 
been  required  to  follow  a  specified 
inspection  protocol  when  performing 
inspections.  The  staff  felt  that  this 
approach  would  directly  address  the 
problem  of  dealer  misrepresentation  of 
mechanical  condition.  Under  this 
alternative,  buyers  would  have  had  a 
specified  number  of  days  to  report  any 
problems  with  “OK”  systems. 

Industry  members  expressed  concern 
about  the  increased  post-sale  liability 
that  would  be  incurred  by  dealers  who 
checked  systems  “OK”,  since  during  the 
period  to  report  problems  dealers  would 
be  responsible  for  repairing  any  defects 
in  systems  marked  “OK”.  In  addition, 
because  “OK”  checks  in  effect  created 
warranties  under  state  law,  the 
Commission  questioned  whether  a  rule 
that  required  dealers  to  inspect  and 
check  “OK”  where  appropriate  would 
contravene  the  intent  of  Congress  in 
section  102(bl(2)  of  the  Magnuson-Moss 
Warranty  Act,  which  explicitly  prohibits 
the  Commission  from  mandating 
warranties. 

There  was  also  concern  that  dealers' 
cost  of  operation  would  increase  under 
a  mandatory  plan;  that  is,  that.dealers 
would  have  to  pay  for  the  inspection  of 
each  car  offered  for  sale  and  would  pass 


‘’For  this  reason  the  Commission  rejected  the 
alternative  of  issuing  no  rule. 

“This  determination  occurred  at  the  October  11. 
1979  meeting. 


those  costs  on  to  the  buyer  in  the  form 
of  higher  selling  prices  for  cars.  Such  a 
result  would  not  have  been  dictated  by 
market  forces  but  would  have  been 
uniformly  required  for  every  used  car  as 
a  result  of  government  intrusion  into  the 
marketplace. 

The  issue  of  Uie  costs  of  inspection 
was  addressed  extensively  in  the 
record.  The  staff  believed  that,  because 
a  majority  of  dealers  currently  inspect 
cars,  inspection  costs  for  most  dealers 
would  not  increase.  Furthermore,  for 
those  dealers  who  did  not  currently 
inspect,  staff  projected  a  cost  range  of 
only  $15-30  per  car.** 

liie  mandatory  inspection  rule  was 
finally  rejected  because  the  Commission 
decided  that  other  less  intrusive,  yet 
effective,  remedial  alternatives  were 
available.  These  remedies  were 
embodied  as  an  “optional  inspection” 
rule  piuposal  and  a  “warranty  terms 
and  known  defects”  disclosure  rule 
proposal.  Ultimately,  the  Commission 
chose  the  latter. 

B.  Optional  Inspection 

Under  the  optional  inspection 
alternative,  dealers  would  have  been 
required  to  post  a  window  sticker  with  a 
list  of  mechanical  systems  as  under 
mandatory  inspection.  However,  the 
checklist  would  have  had  an  additional 
column,  “No  Rating"  (“We  Don’t 
Know”).  **1110  dealer  would  have  been 
under  no  obligation  to  inspect.  If  a 
dealer  chose  not  to  inspect ,  the 
mechanical  systems  could  simply  be 
checked  “No  Rating.”  Additionally,  if 
the  dealer  inspected  and  found  a  system 
not  to  be  defective,  but  did  not  want  to 
assume  liability  for  its  condition,  the 
dealer  could  also  check  “No  Rating.” 
This  alternative  would  have  given  tfie 
dealer  the  flexibility  to  determine 
whether  or  not  to  inspect  as  well  as 
whether  or  not  to  assume  responsibility 
for  the  condition  of  non-defective 
systems.  If,  however,  the  dealer  did 
inspect  or  otherwise  discovered 
specifled  systems  to  be  defective,  he  or 
she  would  have  had  to  disclose  such 
systems  as  “Not  OK”  and  delineate 
what  the  particular  problem  was. 


“  However,  one  dealer  asaociatiaa  coadocled  a 
survey  of  mechanics  which  produced  a  cost  of 
inspection  ranging  from  $25  to  250  per  car.  See 
comment  of  National  Independent  Automobile 
Dealers  Association,  T-742  at  Appendix  m. 

“In  the  version  of  the  optional  inspection  rule 
published  in  the  August  7. 1900  Fede^  Ragiitar,  tha 
column  indicating  that  a  car  had  not  been  inspected 
and  that  the  dealer  was  making  no  promises  abonl 
condition  was  called  “We  Don't  Know."  Tedmical 
comments  suggested  that  “We  Don't  Know“  carried 
pejorative  coimotations.  Therefore,  staff 
recommended  that  that  colunm  be  labeled  “No 
Rating."  See  staffs  Janaury  18. 1981 
Recommendations  Memo. 
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The  Commission  ultimately  rejected 
an  optional  inspection  approach 
because  of  several  concerns.®^  First, 
there  was  concern  that  an  optional 
inspection  rule  would  detract  from 
warranty  disclosures,  especially  those 
relating  to  “as  is”  sales,  by  focusing  the 
buyer’s  attention  on  the  condition  of 
individual  components  at  the  time  of 
sale  rather  than  on  the  dealer’s 
continuing  responsibility — if  any — for 
post-sale  repairs.  Second,  some 
Commissioners  were  concerned  that  a 
simple  “OK"/“Not  OK”/“No  Rating” 
evaluation  system  might  not  clearly  and 
accurately  communicate  a  car’s 
individual  condition  and  thus  could  lead 
to  consumer  confusion  and  perhaps 
even  deception.  The  Commission  was 
also  concerned  that  if  dealers  of  older 
and  cheaper  used  cars  chose  not  to 
inspect,  checked  “No  Rating”  and  sold 
“as  is”  with  no  warranty,  the  consumer 
could  conceivably  be  harmed  by  an 
optional  inspection  rule,  since  the  “No 
Rating”  option  could  undermine  a 
consumer’s  attempt  through  litigation  to 
enforce  oral  dealer  promises  about 
condition. 

The  Commission  also  considered 
whether  the  optional  inspection 
approach  would  provide  consumers  with 
useful  information.  If  dealers  of  late 
model  cars  checked  all  systems  “OK”,®® 
a  consumer  shopping  for  such  a  car 
might  receive  no  useful  comparative 
information  from  the  disclosure  of 
mechanical  information.  'The  same  lack 
of  comparative  information  would  result 
if  dealers  of  “as*is”  vehicles  checked  all 
systems  “No  Rating.”  The  Commission 
also  was  concerned  about  the  cost  of  an 
optional  inspection  approach.  Dealers 
and  dealer  organizations  claimed  that 
the  cost  of  inspection,  even  on  an 
optional  basis,  would  be  high,  and  that 
consumers  would  ultimately  shoulder 
those  costs  through  higher  used  car 
prices.®* 

In  light  of  all  of  these  problems  with 
the  optional  inspection  rule,  the 
Commission  decided  to  fashion  in  its 
place  a  remedy  that  provides  effective 
relief  from  the  deceptions  documented 
in  the  record  in  a  manner  less  intrusive 
than  the  optional  inspection  rule. 


”The  Commission  tentatively  adopted  the 
optional  inspection  approach  at  the  May  16. 1960 
meeting. 

”Many  late  model  cars  are  sold  under  warranty. 
Therefore.  “OK”  checks  would  create  no  additional 
liability  for  dealers. 

‘*The  dealer  arguments  concerning  costs  were  ' 
counterbalanced  against  the  evidence  that  in 
Wisconsin,  after  implementation  of  a  mandatory 
inspection  law,  the  costs  of  inspections  to  more  than 
two-thirds  of  the  dealers  did  not  rise.  See,  e.g.,  HX 
164(A)  at  V-8. 


C.  Mandatory  Third-Party  Inspection 
Opportunity 

The  staff  considered,  but  did  not 
recommend,  a  mandatory  pre-sale  third- 
party  inspection  opportunity  for 
consumers.®®  Under  this  alternative, 
dealers  would  have  been  required  to 
allow  consumers  to  take  the  car  off  the 
lot  for  purposes  of  obtaining  a  third- 
party  inspection;  consumers  would  have 
been  assured  the  availability  of 
independent  diagnostic  analysis. 
However,  record  comments  suggested 
such  a  rule  would  result  in  increased 
costs  including  increased  insurance, 
personnel  time,  the  decreased 
availability  of  cars  on  the  lot,  and  the 
possible  need  to  reinspect  certain 
systems.  Consumers  would  thus  face  the 
direct  costs  of  inspection,  as  well  as  the 
likely  pass-through  by  the  dealer  of  his 
or  her  costs.  Because  of  the  potential 
costs  involved  in  a  mandatory,  third- 
party  inspection  opportunity,  the  staff 
did  not  recommend  that  the  Commission 
include  such  a  requirement  in  the  final 
rule.' 

D.  Cooling-Off  Period 

Some  consumer  organization 
recommended  that  a  30-day  cooling-off 
period  be  added  to  the  optional 
inspection  rule,®‘  The  cooling-off  period 
would  only  apply  to  vehicles  that  had 
not  been  inspected.  Its  purpose  was  to 
give  purchasers  of  vehicles  that  had  not 
been  inspected  an  opportunity  to 
discover  defects  on  their  own  and  to 
give  dealers  an  incentive  to  inspect,  in 
order  to  avoid  the  cooling-off  period. 

The  staff  rejected  the  cooling-off  period 
alternative  because  it  appeared  to  have 
significant  costs  and  uncertain 
benefits.®* The  costs  to  dealers  included 
those  arising  from  the  danger  of  theft, 
the  consumer’s  use  of  the  vehicle  as  a 
free  rental  car  or  for  “joy-riding,” 
uncertainties  in  Hnancing  arrangements 
(decreasing  the  rate  of  inventory 
turnover  or  increasing  the  dealer’s 
capital  requirements],  increases  in 
insurance  rates,  repeated  detailing 
expenses,  and  repeated  inspection 
expenses.  If  dealers  attempted  to 
recover  these  costs  through  a  user  fee  to 
consumers  who  returned  cars,  the 
effectiveness  of  the  cooling-off  period 
would  have  been  reduced  since 
consumers  would  have  little  economic 
incentive  to  rescind.  Thus,  the  staff 
believed  that  other  alternatives  would 
be  more  effective,  less  costly,  and  less 
intrusive  than  the  cooling-off  period.  The 


“See  Staff  Report  at  87-92,  nn.  80-83;  41  Fed.  Reg. 
1091-1092  (January  6. 1976). 

*'  Other  witnesses  suggested  varying  time 
periods.  Staff  Report  at  183,  nn.  245-248. 

,  "/rf.  at  185-190. 


Commission  did  not  consider  a  cooling- 
off  rule  a  viable  option,  and  therefore 
the  issue  of  a  cooling-off  period  remedy 
w'as  not  discussed  by  the  Commission 
as  an  alternative  to,  nor  in  conjunction 
with,  the  inspection  options. 

E.  Disclosure  of  Prior  Use 

The  Final  Staff  Report  recommended 
that  the  Commission  include  a 
disclosure  of  a  car’s  prior  use  on  the 
Buyers  Guide.®*  “Prior  use”  refers  to  the 
manner  in  which  a  car  was  used  prior  to 
being  offered  for  sale  on  the  used  car 
lot — e.g.,  as  a  taxi,  rental  car,  police  car, 
etc.  In  the  Final  Staff  Report,  the  staff 
proposed  that  each  of  these  “prior  uses” 
be  listed  on  a  window  sticker  and  that 
the  dealer  check  an  appropriate  box. 

At  the  October  11, 1979  meeting,  the 
Commission  rejected  the  disclosure  of 
prior  use  because  it  believed  that  staff 
had  failed  to  demonstrate  that 
consumers  were  injured  when  prior  use 
was  not  disclosed.  The  Commission 
stated  that,  while  it  appeared  prior  use 
was  material  to  consumers,  the  record 
did  not  sufficiently  demonstrate  that 
disclosure  of  prior  use  provided 
consumers  with  an  accurate  indication 
of  a  car’s  mechanical  condition. 

F.  Disclosure  of  Odometer  Accuracy 

The  Final  Staff  Report  recommended 
that  the  Commission  include  mileage 
disclosure  on  the  Buyers  Guide,  ®^  even 
though  it  duplicated  federal  law.®® 

Staffs  arguments  focused  on  the  fact 
that,  under  the  law,  disclosure  need  not 
be  made  until  the  time  of  sale,  which 
often  occurs  in  a  pressure  situation  with 
the  consumer  confronted  by  a  number  of 
forms.  Therefore,  consumers  did  not 
always  read  the  odometer  disclosure 
form.  Staff  also  stated  that  the  repeated 
disclosure  on  the  Buyers  Guide  was 
minimally  burdensome  since  the  dealer 
simply  had  to  copy  readings  from  the 
odometer  disclosure  form. 

The  Commission  disagreed.  On 
October  11, 1979,  it  rejected  staffs 
proposal  primarily  because  it  duplicated 
federal  law  and  therefore  appeared 
unnecessary. 

G.  Disclosure  of  Estimated  Repair  Cost 

In  the  Final  Staff  Report,  staff 
proposed  that  dealers  be  required  to 
disclose  estimated  costs  of  repair  for 
items  checked  “Not  OK.”®*  Staff 


“/rf.  at  337-383. 

“/£/.  at  384-391. 

“Motor  Vehicle  Cost  Savings  Act.  15  U.S.C. 
1988(a)(1).  Further,  the  seller  must  disclose  that  the 
actual  mileage  is  “unknown”  if  he  or  she  knows  the 
reading  is  different  from  the  vehicle's  true  mileage. 
15  U.S.C.  1988(a)(2)). 

“Staff  Report  at  167-68. 
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enable  dealers  to  reveal  to  mechanically 
unsophisticated  consumers  the  true 
impact  of  the  "Not  OK”  check.  However, 
at  the  May  16, 1980  meeting,  the 
Commission  rejected  the  sta^s 
recommendation.  The  Commission 
decided  that  a  disclosure  of  the 
estimated  range  of  cost  would  not 
provide  meaningful  repair  information  to 
consumers,  since  mechanics  could  not 
be  specific  about  repairs  for  problems 
not  fully  diagnosed.  The  Commission 
was  also  concerned  about  the  cost  of 
ascertaining  what  precise  repairs  might 
be  necessary. 

H.  Disclosure  of  Prior  Repairs 

The  initial  rulemaking  notice  on 
January  6, 1976  included  a  proposed  rule 
provision  which  would  have  required  a 
description  of  repair  work  performed  by 
used  car  dealers.®’  Staff,  however, 
recommended  dropping  the  proposed 
disclosure  of  prior  repairs  because  there 
was  no  record  evidence  to  support  a 
finding  that  prior  repairs  are  reliable 
indicators  of  current  mechanical 
condition.  Moreover,  since  consumers 
consider  prior  repairs  to  be  a  negative 
attribute,  disclosure  of  prior  repairs 
would  have  reduced  dealer  incentive  to 
make  such  repairs.  Finally,  the  record 
indicates  that  most  consumers  could  not 
make  effective  use  of  repair  information 
because  they  lack  the  technical 
expertise  to  distinguish  repairs  which 
might  indicate  more  serious  problems 
from  repairs  which  actually  improve  the 
value  of  the  vehicle.  The  Commission 
agreed  with  staffs  recommendation  to 
elh».’^'’te  the  proposed  prior  repair 
disclosure.®* 

/.  Disclosure  of  Flooded  or  Wrecked 
Vehicles 

The  Final  Staff  Report  recommended 
that  the  Commission  include  a 
disclosure  that  vehicles  had  been 
flooded  or  wrecked  and  established  as 
an  insurance  “total  loss”.®*  In  staffs 
view,  the  record  established  that  such 
vehicles  are  not  desired  by  consumers 
and  are  often  mechancially  inferior  to 
vehicles  which  have  not  been  wrecked 
or  flooded.  However,  the  Commission 
decided  at  the  May  16, 1980  meeting 
that,  because  insurance  companies  base 
their  decision  as  to  whether  a  car  is 
totaled  on  the  market  value  of  the  car, 
and  not  exclusively  upon  the  amount  of 


‘Ml  FR  1089  (1976). 

“This  occurred  at  the  October  11, 1979  meeting. 

“Staff  Report  at  160-164.  Cars  that  are  subjected 
to  flood  damage  in  one  state  are  often  shipped  out 
of  state  for  sale  and  sold  without  informing  the 
consumer  of  damage  incurred.  In  the  case  of 
“wrecked"  vehicles,  insurance  companies  consider 
the  car  a  total  loss  when  estimated  repairs  exceed 
the  vehicle's  market  value. 


damage,  the  information  provided  could 
result  either  in  unjustifiable  depreciation 
in  the  value  of  a  car  or  a  failure  to 
disclose  severe  damage.  The  provision 
for  disclosure  of  the  fact  that  a  vehicle 
had  been  flooded  or  wrecked  was 
therefore  deleted  from  the  rule. 

V.  Other  Economic  Issues  Raised  in  the 
Proceefling 

During  the  course  of  this  proceeding 
some  participants  raised  several  issues 
that  they  considered  important  in 
determining  the  potential  costs  of  any 
rule  regulating  the  used  car  industry. 
Those  issues-^ealer  market  share  and 
dealer  exit,  and  price  and  marketability 
of  older  cars-i-were  raised  in  the  context 
of  more  restrictive  alternative  versions 
of  the  Rule.  We  do  not  believe  that 
changes  in  any  of  these  areas  would 
result  from  imposition  on  the 
marketplace  of  a  Rule  as  unobtrusive  as 
the  final  version  of  the  Used  Car  Rule.  If 
consumer  demand  causes  some  shifts  in 
the  structure  of  the  market,  this  would 
be  a  result  of  more  efficient  functioning 
of  the  market  itself.  Such  results  are  not 
costs  of  regulation,  but  benefits  from 
regulation. 

A.  Market  Share  of  Dealers  Will 
Decline;  Some  Dealers  Will  Exit  From 
the  Market 

Some  commentators  pointed  to  data 
from  the  Wisconsin  Study  ™  that 
demonstrates  a  decline  in  the  share  of 
the  used  car  market  held  by  dealers 
after  the  passage  of  Wisconsin’s  used 
car  inspection  law.  These  commentators 
suggested  that  any  similar  inspection- 
focused  rule  could  have  the  same 
consequences. 

We  believe  that  the  Wisconsin  Study 
indicates  that  the  decline  in  dealer 
market  shares  in  Wisconsin  Vv’as  caused 
in  part  by  the  mandatory  nature  of  the 
inspection  law  in  that  state,  along  with 
the  requirement  that  dealers  repair 
safety  defects.  Some  dealers  were 
unwilling  to  repair  safety  items  and 
therefore  may  have  chosen  to  leave  the 
market.  Others  were  unwilling  to 
assume  the  responsibility  for  post¬ 
purchase  repairs  mandated  if  dealers 
checked  items  “OK”,’* 

The  Rule  that  the  Commission  has 
adopted  does  not  require  safety  repairs 
and  in  no  way  mandates  post-purchase 
repairs.  Dealer  costs  will  not  be 
increased  since  they  will  not  be  forced 
to  make  additional  repairs.  Therefore, 
there  is  no  reason  to  believe  that  the 
decline  in  dealer  market  shares  which 
occurred  in  the  context  of  the 
mandatory  inspection  and  safety  repair 


’»HX  164(A)  at  55. 
"Id.  at  Table  V-14. 


law  in  Wisconsin  is  indicative  of  the 
likely  impact  of  the  final  Used  Car  Rule. 

On  the  contrary,  to  the  extent  that  the 
Rule  succeeds  in  informing  buyers  about 
the  quality  of  used  cars,  many  high 
quality  used  cars  which  were  previously 
not  sold  through  dealers  may  be 
marketed  by  them.’*  The  Wisconsin 
Study  showed  that  people  who  buy  from 
private  parties  rate  the  quality  of 
information  received  from  the  seller 
higher  than  the  quality  of  information 
received  by  people  who  buy  from 
dealers.’*  The  Commission  believes  that 
the  Used  Car  Rule  will  improve  the 
quality  of  information  received  from 
dealers  and  will  thereby  attract  some 
buyers  away  from  the  private  market 
and  into  the  dealer  market.  Any  loss  of 
market  share  or  dealer  exit  from  the 
market  will  be  the  result  of  a  more 
competitively  efficient  market.  Those 
who  cannot  sell  without 
misrepresentations  will  leave  the  market 
because  of  firm  inefficiencies,  rather 
than  overburdensome  regulations. 

B.  Price  of  Cars  Will  Increase 

A  related  argument  put  forth  by  some 
is  that  the  purchase  price  of  cars  will 
increase  as  the  result  of  increased 
inspection,  pre-sale  repair  and  warranty 
repair  costs.  However,  in  analyzing  this 
argument,  it  is  important  to  keep  in  mind 
that  the  important  cost  is  ownership 
cost,  not  purchase  price.  The  real  cost  of 
buying  a  car  includes  the  purchase  price 
and  any  costs  incurred  by  the  consumer 
to  repair  defects  in  the  vehicle.  The 
Commission  has  no  reason  to  believe 
that  the  ownership  cost  of  used  cars  will 
increase  as  a  result  of  the  Rule. 

The  Rule  is  not  likely  to  result  in  a 
large  increase  in  inspections  since  it 
was  not  designed  to  either  require  or 
directly  encourage  inspections  by 
dealers.  Some  additional  pre-sale  and  - 
warranty  repairs  by  dealers  may  result, 
and  these  could  increase  the  prices  of 
some  used  cars.  However,  these  dealer 
repairs  will  produce  a  comparable  (or 
greater)  decrease  in  repair  costs  borne 
by  purchasers.’*  Therefore,  the 
Commission  does  not  believe  that  total  , 
post-Rule  ownership  costs  will  exceed 
total  pre-Rule  ownership  costs. 

Another  perspective  on  possible  price 
changes  suggests  that,  in  the  absence  of 


”See,  Staff  Report  at  204-20a 
”This  applies  to  all  categories  of  information 
except  warranty  content.  Wisconsin  Study.  IfX 
164(A),  at  Table  IV-2.  See  also  Staff  Report  at  140- 
148. 

In  Wisconsin,  where  safety  repairs  were 
mandated,  ownership  costs  actually  declined  after 
passage  of  the  inspection  and  safety  repair  law. 
However,  we  can  not  state  with  any  assurance  that 
this  decline  was  caused  by  the  increased  repairs 
mandated  by  the  law.  HX  164(A)  at  59. 
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reliable  information  about  mechanical 
condition,  consumers  pay  less  than  they 
might  otherwase  for  vehicles  that  are  in 
excellent  mechanical  condition.  On  the 
other  hand,  they  pay  more  than  they 
would  for  vehicles  in  poor  condition.’* 
One  effect  of  information  disclosure  is 
to  make  the  price  of  differentials 
between  various  vehicles  more 
accurately  reflect  their  differences  in 
condition  and  serviceability.  Under  this 
analysis,  the  Rule  would  produce  price 
increases  in  cars  that  ought  to  bear  a 
higher  price,  and  price  decreases  in  cars 
that  currently  sell  for  more  than  they  are 
worth. 

C.  Dealers  Will  Be  Unable  To  Sell  Older 
or  High-Mileage  Cars  if  They  Have  To 
Disclose  Known  Defects 

Some  have  argued  that  if  dealers  are  . 
required  to  disclose  known  defects,  they 
will  be  unable  to  continue  to  sell  older, 
high  mileage  cars.  We  do  not  believe 
this  will  result  from  the  Rule.  Such 
vehicles  will  still  be  sold  by  dealers,  but 
perhaps  at  lower  prices  than  they  are 
currently  able  to  obtain  in  the  absence 
of  disclosure.  We  view  such  a  reduction 
in  price  as  a  desirable  market- 
determined  response  to  buyer 
preference  and  accurate  information 
regarding  the  car. 

VI.  Consistency  With  Applicable  Law 

The  law  applicable  to  this  Rule 
derives  from  Section  109(b)  of  the 
Magnuson-Moss  Warranty  Act,  which 
provides; 

(b)  The  Commission  shall  initiate  within 
one  year  after  the  date  of  enactment  of  this 
Act  a  rulemaking  proceeding  dealing  with 
warranties  and  warranty  practices  in 
connection  with  the  sale  of  used  motor 
vehicles;  and.  to  the  extent  necessary  to 
supplement  the  protections  offered  the 
consumer  by  this  title,  shall  prescribe  rules 
dealing  with  such  warranties  and  practices. 

In  prescribing  rules  under  this  subsection,  the 


"Staff  Report  at  204-208. 


Commission  may  exercise  any  authority  it 
may  have  under  this  title,  or  other  law,  and  in 
addition  is  may  require  disclosure  that  a  used 
motor  vehicle  is  sold  without  any  warranty 
and  specify  the  form  and  content  of  such 
disclosure. 

Section  109(b)  specifically  states  that 
the  Commission,  in  issuing  such  rule, 
“may  exercise  any  authority  it  may  have 
under  this  title,  or  other  law".’ Moreover, 
Section  lll(a)(i)  of  the  Act  states  that: 

Nothing  contained  in  this  title  shall  be 
construed  to  repeal,  invalidate  or  supersede 
the  Federal  Trade  Commission  Act  *  *  * 

Thus,  the  Commission’s  authority  to 
require  disclosure  of  warranty  coverage 
and  “as  is"  sales  arises  from  Section 
109(b).  Each  of  the  general  information 
disclosures — spoken  promises  warning, 
notice  of  pre-purchase  inspection 
opportunity,  and  list  of  major  systems — 
complement  the  warranty  and  “as  is” 
disclosures  and  thus  are  appropriate 
additional  remedies  for  the  abuses 
concerning  used  car  “warranties  and 
practices”  documented  in  the  record. 

The  spoken  promises  warning 
emphasizes  the  importance  of  obtaining 
warranty  promises  in  writing.  The  notice 
of  pre-purchase  inspection  opportunity 
alerts  consumers  to  a  potential 
mechanism  for  assessing  the  value  of 
the  warranty  coverage  offered  and  the 
total  ownership  costs.  Similarly,  the  list 
of  major  systems  provides  consumers 
with  a  framework  within  which  to 
evaluate  the  warranty  coverage  offered. 

The  record  of  this  proceeding 
demonstrates  that  many  dealers  engage 
in  deceptive  practices,  including 
affirmative  misrepresentations  and 
failures  to  disclose  to  consumers 
material  facts  about  the  mechanical 
condition  of  cars  at  the  time  of  sale.  The 
requirement  that  dealers  disclose  known 
defects  arises  from  Section  18(a)(1)(B)  of 
the  FTC  Act.  That  section  provides  that 
the  Commission  may  prescribe; 


(B)  rules  which  define  with  specificity  acts 
or  practices  which  are  unfair  or  deceptive 
acts  or  practices  in  or  affecting  commerce 
(within  the  meaning  of  such  section  5(a)(1)], 

*  *  *  [which]  may  include  requirements 
prescribed  for  the  purpose  of  preventing  such 
acts  or  practices. 

The  known  defect  disclosure 
requirement  is  fully  consistent  with  the 
Commission’s  authority  to  promulgate 
rules  to  prohibit  and  prevent  such 
deceptive  acts  and  practices. 

The  known  defect  disclosure 
requirement  is  also  a  justified 
complement  to  the  Rule’s  primary  focus 
on  warranty  disclosures,  as 
contemplated  by  Section  109(b)  of  the 
Warranty  Act.  Consumers  can  best 
assess  the  value  of  warranties  offered 
(and  thus  total  ownership  costs)  in  light 
of  information  about  the  condition  of  the 
car  at  the  time  of  sale.  The  known  defect 
disclosure  will  provide  some  indication 
of  the  condition  of  the  car  at  the  time  of 
sale  and  thus  serves  as  a  means  for 
consumers  to  evaluate  warranty 
coverage.  Therefore,  because  the 
disclosure  is  integrally  related  to 
warranties  and  warranty  practices,  it  is 
consistent  with  Section  109(b)  of  the 
Wcirranty  Act  as  well  as  with  Sections  5 
and  18  of  the  FTC  Act. 

VII.  Conclusion 

This  analysis  demonstrates  that,  in 
formulating  a  rule  to  remedy  the  abuses 
in  the  used  car  industry,'  the  Commission 
has  weighed  several  alternatives,  all  of 
which  were  more  intrusive  than  the  Rule 
we  have  adopted.  We  believe  that  the 
benefits  of  this  Rule  outweigh  its  costs 
and  that  the  Rule  will  be  effective  in 
remedying  the  deceptive  practices 
established  by  the  record. 

By  direction  of  the  Commission. 

Carol  M.  Thomas, 

Secretary. 
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